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This Issue 


The rapid development of the urban fringe since World War 
II has presented lawyers and municipal authorities with many vex- 
ing problems. Some of those problems relating to the incorporation 
and expansion of municipalities are discussed in the first article 
of this issue. The author, Mr. Richard W. Cutler, a Milwaukee 
attorney of wide experience in the field of municipal annexation 
and incorporation, presents an analysis of the requirements in 
population density, topography and other land characteristics 
involved in such expansion. 


A related problem confronting municipal authorities is that of 
apportioning assets and liabilities when territory is transferred from 
one municipality to another. Mr. Maxwell Herriott, also a Milwau- 
kee attorney, and an authority on municipal law, has treated the 
rather difficult fiscal problems which arise when such a territorial 
transfer is consummated. 


With this development of fringe areas around the central city, 
there has been an increase in the volume and scope of public land 
use regulations. Official maps, zoning regulations, building codes 
and other restrictions present perplexing issues in determining the 
rights of vendor and purchaser in an agreement to buy or sell land. 
The effect of these public land use regulations upon marketability 
of title has been analyzed in a comment by George Stephan, a third 
year law student, and a member of the Board of Editors. 


The recently celebrated case of Army Specialist 3/c William S. 
Girard has focused attention upon problems arising from the com- 
mitment of American forces abroad. This year’s Law School Faculty 
included visiting Professor Gordon B. Baldwin, who recently served 
in the Judge Advocate General’s Corps of the Army. Professor Bald- 
win has contributed an article concerning status of forces agree- 
ments and the jurisdiction of foreign governments over United 
States soldiers, with special reference to the Girard incident. 


One might suppose that the passage of the Submerged Lands 
Act and Outer Continental Shelf Lands Act in 1953 would finally 
settle the tidelands oil dispute. Mr. Lucius J. Barker, a member 
of the political science department of the University of Wisconsin 
at Milwaukee, reveals in an informative article that the Peon 
of “who gets the oil” is still current. His article brings the legai 
history of the volatile tidelands issue up to date. 








In Memoriam 


DEAN EMERITUS OLIVER SAMUEL RUNDELL 


Oliver Samuel Rundell, dean emeritus of the Law School, died 
on December 12, 1957, at Kansas City, Missouri, where, since his 
retirement at the University of Wisconsin, he was following at the 
School of Law of the University of Kansas City his loved profession 
of teaching. So in his vigorous 76th year this thoughtful, kindly, 
considerate, gracious and quietly humorous spirit has departed from 
us, his associates of many years, and is mourned by all the many who 
rejoice to have had him as a friend. 


Scion of a pioneer Wisconsin family, Oliver Rundell was born 
on October 6, 1881, at Rewey in southwestern Wisconsin, where 
he obtained his early education in the common schools and the 
State Normal School at Platteville. After three years as a school 
principal, he entered the University, where he won a law degree 
with honors in 1910. During the next four years he taught part 
time in the Law School and practiced law in Monroe, where he was 
also city attorney. In 1914, he became a full member of the law 
faculty and continued as such for thirty-nine years, one year beyond 
the usual age of retirement. He was acting dean of the School in 
1929-1933, and 1943-1945, dean in 1945-1955, and Jackson Professor 
of Law in 1952-1954. 


In 1916 he married Abigail Parmley, whose parents lived on the 
farm adjoining the Rundell place. Mrs. Rundell survives him, as 
do their son, Hugh Augustus, professor at Washington State Uni- 
versity in Pullman, Washington, and their three daughters, Ruth 
Eleanor Rowley of Park Ridge, Illinois, Barbara Jean Alvis of 
Morgantown, West Virginia, and Janet Evelyn Stutts of Park Ridge, 
Illinois. A son, John Philip, was killed in military action in Ger- 
many, November 29, 1944. 


Two devotions shaped Oliver Rundell’s professional life: first, 
service to the University as a teacher and administrator; second, 
study of the law of property, the focus of his teaching and research, 
in order to clarify whatever was obscure, and to make it a better 
servant of human needs. 


His life was motivated less by rewards of money, or of prestige 
and position, than by the satisfaction he found in the performance 
of the work of his profession and in the carrying on of the manifold 
responsibilities he was chosen to shoulder. He enjoyed his cus- 
tomary work so much that, on approaching retirement, he forwent 
a year’s earned absence on leave. 


Kindly and thoughtful of others, calm and deliberate in his judg- 
ments, he was firm in the discharge of every duty, however painful. 
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His example was a pervasive influence in keeping the law faculty, 
despite all differences among its members, a friendly company in 
which competition never blocked cooperation. Respected and trust- 
ed by the whole University community, he served it well in many 
positions of responsibility and honor. In the classroom his quiet wit, 
his penetrating slowly phrased hypothetical questions, his clear step 
by step analysis of legal doctrine, and his personal sincerity will 
never be forgotten by those who took his courses. As students they 
came to love him because he loved them. And after their gradua- 
tion he was ever ready to assist them by advice and encouragement 
in the early and difficult years of their practice. In those who 
achieved notable success he rejoiced and gloried. He won the highest 
reward of the teacher — the eager acknowledgment by those he has 
taught of the store of knowledge and understanding they have gained 
from him. 


As a scholar in his chosen field of property law, Dean Rundell 
contributed noteworthy articles to leading law journals; compiled a 
casebook on Rights in Land; was an Advisor and Reporter for the 
American Law Institute in its Restatement of the Law of Real Prop- 
erty; and was author of Easements and Licenses, part eight of the 
monumental treatise, The American Law of Property. As a dis- 
tinguished visiting professor, he taught at the law schools of other 
great universities — Chicago, Michigan, North Carolina, Columbia 
and Stanford. He was an honorary member of the scholastic fra- 
ternities of Phi Beta Kappa and Phi Kappa Phi, and in 1931 was 
president of the honorary legal society of the Order of the Coif. 


But above all such achievements and Honors, it is his able and 
devoted service to the University as teacher and administrator, and 
the impact that his gentle and generous spirit had upon all who 
were associated with him as colleagues and students that constitute 
his most precious legacy to the State, the University, and to his fel- 
low men.* 





* Memorial Resolutions of the Faculty of the University of Wiscon- 
sin on the death of Dean Emeritus Oliver Samuel Rundell — 
January 6, 1958 








Characteristics of Land Required 
For Incorporation or Expansion 
of a Municipality 
RicHARD W. CuTLER* 


I. Post-War URBAN SPRAWL 


One of the outstanding national phenomena of the thirteen years 
since the close of World War II has been the rapid and disorganized 
manner by which the population of metropolitan cities has spilled 
over into the surrounding countryside. The mass migration to the 
dreamed-of “green belt” in the suburbs has led in turn to the ever- 
accelerating conversion of once unspoiled farm land into large- 
scale residential subdivisions, dropped helter-skelter across the land- 
scape, without adherence to any over-all planning as to the conse- 
quences for traffic, schools, water supply, or other important gov- 
ernmental services. This leapfrog growth has been appropriately 
called the “urban sprawl.’” All of us are familiar with the trend 
and some of its less appealing aesthetic consequences, but the 
population statistics themselves are quite staggering: Between 1950 
and 1955, 95% of all the population growth in the United States 
took place within the 150 metropolitan complexes consisting of cen- 
tral cities of 50,000 population or more and their suburbia.’ In Wis- 
consin, the combined population of Milwaukee County and neigh- 
boring Waukesha rose from 960,000 in 1950 to 1,175,000 in 1956,° 





*B.A. 1938, LL.B. 1941, Yale University; City Attorney, Brookfield, 
Wisconsin, 1954 ; member, Wisconsin, New York, and Connecticut Bars; 
member, Metropolitan Study Commission for Milwaukee County established 
by the 1957 Legislature; Wood, Brady, Tyrrell & Bruce, Milwaukee, Wisconsin. 

*For a detailed discussion of all phases of the post-war urbanization of 
the countryside near our larger cities, see seven feature articles in N. Y. Times, 
Jan. 27 through Feb. 3, 1957 all of which appear in § 1, p. 1. Between Boston 
and Washington in 1955 there remained only two areas which could be called 
rural. One was two miles long and the other seventeen. “Rural” is defined as 
having less than 25% farm population and less than 100 persons per square 
mile. Interurbia, The Changing Face of America, a speech delivered by W. C. 
McKeehan, Vice President, J. Walter Thompson Company, to Association of 
Commerce, Milwaukee, Oct. 15, 1957, pp. 2, 12. 

* BOLLENS, STATE AND METROPOLITAN PROBLEMS II (Report submit- 
ted to 1956 Council of State Governments. ) 

* FEDERAL RESERVE BANK OF CHICAGO, ANNUAL REPORT 28, (1956). 
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an increase of 22%, and undoubtedly the population of some subur- 
ban areas more than doubled in six years.‘ 


II. Errecr oF URBAN SPRAWL UPON UNITS OF 
Loca GOVERNMENT 


The population boom on the fringe of the central city has in turn 
led to the demand for greater governmental services than were 
previously supplied by the town form of government, and the new 
inhabitants have initiated a wave of annexations either to the ex- 
isting central city or suburbs or have created new municipalities of 
their own. Until 1953, in Wisconsin the rash of annexations and in- 
corporations of new municipalities followed the form of two previous 
historic waves of expansion around the central city. Small new 
villages were created or the central city annexed land. However, the 
post-war tempo of such municipal activity was greater than ever 
before and led frequently to a race of time between contending 
groups who wanted annexation to the central city, or its opposite, 
the creation of a new small suburb. In Milwaukee County, for ex- 
ample, the following geographically small units of government, 
averaging less than two square miles in area, were formed in rapid 
order: City of Glendale, 1950; City of St. Francis, 1951; Village of 
Hales Corners, 1952; Village of Bayside, 1952; Village of Brown 
Deer, 1954. The sudden creation of these new municipalities close 
by the existing City of Milwaukee limits and the continuing expan- 
sion of that city through several governmental “piecemeal” or 
“shoestring” annexations led to crazy-quilt common boundaries and 
constant bickering over the no-man’s land lying between Milwaukee 
and its competing suburbs. Feuding between competing municipal- 
ities tied up no-man’s land in protracted litigation under which land 
development and governmental services were severely hampered by 
uncertainty as to the location of municipal boundaries. Many 
reasons of self-interest, such as the sharing by the State of Wisconsin 
of approximately one-half of the Wisconsin income taxes with the 
municipality where the tax payer resided, impelled typical repre- 
sentatives of the central city and suburbs to continue their fight.’ 





“The Town of Brookfield area in eastern Waukesha County grew from 
7,425 in 1950 to over 17,000 in 1956 (estimated). In that period the major 
part of the area split off into the newly incorporated Village of Elm Grove and 
City of Brookfield. 

5In addition to the fight to acquire or retain areas yielding substantia! 

“‘painless’’ revenue from state shared taxes, town boards often resisted annexa- 
tion in order to protect their jobs, and city employees often annexed bullheadedly 
just to acquire more land or to reward the subdividers for their continuing pro- 
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The legislature did nothing to remedy the situation, in part because 
the problem was too complex to yield to easy solutions and in part 
because contending forces were so evenly balanced that they nullified 
all attempts to make serious changes in the laws dealing with an- 
nexation,’ incorporation, and sharing of state-collected taxes. 

An increasing number of municipal officials deplored the un- 
certainty and expense associated with long drawn-out legal contests 
over the annexation or incorporation of small areas. Eventually 
some solution outside the legislature had to be found and thus 
there developed in 1953-1955 a strong demand for large-scale an- 
nexations or incorporations encompassing areas several times larger 
than ever previously accomplished" and larger than was thought by 
many attorneys to be legally possible under existing statutes and 
court decisions. The electors seemed to demand some “big” solution 
which would bring quick stability to a large area and avoid the un- 
certainty and bickering which had previously wrought governmental 
havoc all along the ever-moving suburban fringe area. For example, 





motion of annexations. For a long period Milwaukee had a policy of accepting 
all annexations without regard to the character or shape of the particular 
annexation and its specific effect upon the City of Milwaukee’s financial position. 
For example, Milwaukee’s Budget Director estimated that the City would have 
to spend $100,000,000 to provide full city services, such as sewer, water, and 
streets in a nine square mile area of the Town of Granville. Milwaukee Journal, 
Jan. 15, 1956, § 1, p. 28, col. 4 and Milwaukee Journal, Jan. 22, 1956, § 1, p. 
14, col. 2. On April 4, 1956, the City voted to consolidate this area and thirteen 
additional miles to Milwaukee. Milwaukee officials report that between 1949 and 
1957 the City spent $43,500,000 on sewer construction; and the cost of future 
sewer construction alone in ‘‘new residential districts’’ (which is not reimbursed 
by special assessments) will be $5,000,000 annually for at least four years. Mil- 
waukee Journal, Oct. 28, 1957, p. 1. Most new residential areas were annexed 
recently. 
*So many bills for tightening or loosening the annexation laws were intro- 
duced in the 1955 Legislature that in the end the Legislative Council was asked 
to study the matter and report a good bill to the 1957 session. Such a bill, 5 S, 
passed the Senate but was defeated by three votes in the Assembly on the closing 
day of the session. Cities favored and towns generally opposed 5 S. In the 
special session in the fall of 1957, the less controversial features of 5 S were 
passed. Wis. Laws 1957, c. 676. 

™Large annexations were occurring elsewhere in the United States at this 
time. In 1953 Tampa, Florida, added 46 square miles to its 19 square miles 
and many other cities more than doubled in size. MUNICIPAL YEAR BOOK, 
published by International City Managers’ Association, as cited in Milwaukee 
Journal, June 13, 1954, § 7, p. 10, col. 1. Between 1945 and 1949 Dallas 
annexed 54.8 square miles. WINTER, ANNEXATION AS A SOLUTION TO THE 
FRINGE PROBLEM, pp. 20-21 (Library of Congress microfilm # A.C. 1-1717). 
Nearby Grand Prairie, Texas, in 1948 had 15,000 residents living in five square 
miles. In reacting to the Dallas annexations, it laid claim by annexation to over 
100 square miles by 1953. THE STATES AND THE METROPOLITAN PROBLEM 
39 (1956). Los Angeles in growing to be the largest city in area in the country 
did so in part by massive annexations, one of 169.4 square miles and one of 
48.4 square miles. JONES 8 WILCOX, METROPOLITAN LOS ANGELES, ITs Gov- 


ERNMENT 17 (1949). 
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the City of Wauwatosa trebled its size with an 8.3 square mile an- 
nexation in 1953,° the City of Brookfield was incorporated in 1954 
with 17.5 square miles in Waukesha County, the 1.8 square mile 
Village of Brown Deer, incorporated in 1953, expanded in three 
years to be the largest village in the state with 21 square miles. 
In 1955-1957, the cities of Oak Creek, Franklin, and Mequon were 
incorporated, respectively embracing 29, 34 and 47.5 square miles, 
the latter being the second largest incorporated area in Wisconsin. 
Planning consultants whose opinions were seldom, if ever, sought 
prior to 1953 often were asked to advise on incorporation after 
1953 and generally recommended that the local population would 
be more efficiently served by inclusion in one large municipality 
rather than by further fragmentation into many small villages, as 
seemed to be the trend prior to 1953. 

Some municipal attorneys have publicly expressed their opinion 
that the large-scale annexations and incorporations violated exist- 
ing decisions. It will be the purpose of this article to review the 
entire legislative and judicial history of Wisconsin in the light of 
the recent development of the urban sprawl and predict how the 
courts may apply that history to the changed conditions of the 
present. 


III. PresENT STATUTORY REQUIREMENTS 


At present the Wisconsin statutes, as in most states, are largely 
silent as to the type of land which may be legally incorporated as a 
new municipality or be annexed to or consolidated with an existing 
municipality. There is no definition of the type of land which might 
lend itself to being a city or village. Areas may be incorporated as 
villagés if they possess a population density of 400 persons to each 
square mile incorporated.’ The village may be 1/10 of a square 
mile or 100 square miles so far as the statutes are concerned, and 
there is no reference whatsoever to land topography, the use to 
which the land is being put, its potential, its proximity to other 
municipalities, etc. Cities may be incorporated if the area possesses 
a minimum population of 1500 persons and includes within it 
either an existing village or an area which could be legally incorpo- 





® This was thought to be the largest annexation in Wisconsin until that 
time, Milwaukee Journal, Feb. 26, 1954, § 2, p. 1, col. 8. The largest since 
then was the 10.5 square mile Corrigan annexation to the Village of Brown Deer 
in 1956 along with the companion Johnson annexation of 4.5 additional miles. 
*Wis. STAT. § 61.01 (1955). 
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rated.” There is no requirement of population density, and this is 
a primary reason for the incorporation of so many large areas 
as cities rather than villages. Since 1955 a township contiguous to 
the City of Milwaukee can be incorporated by the simpler procedure 
of the “Oak Creek” Law,” provided the town contains 5,000 souls 
and an equalized assessed valuation in excess of $20,000,000. The 
annexation statutes likewise do not prescribe the type or shape of 
land which may be annexed to an adjoining village or city. No pro- 
vision is made even as to the population of land to be annexed. It 
need only be adjacent to the annexing municipality.“ And, again, 
the statutes provide that any township may be consolidated with 
any adjoining village or city.* No statutory mention is made of 
population density, land characteristics, etc. By some inexplicable 
coincidence the legislature has required since 1849 that the petition 
for the creation of any new village be approved by a court,“ but 
the creation of new cities, and the annexation of new lands to old 
municipalities has never required court approval. 


IV. CONSTITUTIONAL LIMITATION 


In other states where the legislature has failed to describe the type 
of land which could be legally incorporated, several of the state 
courts of last resort have ruled that compliance with the procedural 
niceties for incorporation is sufficient to uphold the incorporation,” 
whereas Wisconsin and other states have interpreted the state con- 
stitution to require that the land have certain judicially determined 
characeristics before being legally susceptible to incorporation by the 
legislature. The leading case of State ex rel. Holland v. Lammers,” 
established that doctrine in sweeping language. In that case the 





* WIS. STAT. H 62.06 (1) $5999) 


™WIs. STAT. § 60.81 (1955 
Wis. STAT. § 62.07 (1955) provided: ‘Territory adjacent to any 
city may be annexed to such city in the manner following .... The section 


after a revision by the fall session of the 1957 legislature, now reads: ‘Territory 
contiguous to any city or village may be annexed thereto in the following 
ways....” Wis. Laws 1957, c.676, repealing § 62.07 and creating § 66.021 


1). 
* Wis. STAT. § 66.02 (1955), provides: “‘Any town, village, or city 
may be consolidated with a contiguous town, village, or city, by ordinance... . 
“Wis. STAT. § 61.08 (1955). See also WIS. REV. STAT. c. 52, § 8 
(1849). 
* People v. Town of Loyalton, 147 Cal. 774, 82 Pac. 620 (1905) (up- 
holding the incorporation of 52 square miles containing 700 residents). Contra, 
Parnell v. State, 68 Ariz. 401, 206 P.2d 1047 (1949) (rejecting the incorpora- 
tion of a 24 square mile desert strip averaging 46 persons per square mile). 
#113 Wis. 398, 86 N.W. 677, 89 N.W. 501 (1902). 
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court asked to determine the validity of the incorporation of the 
Village of Cedar Grove near Sheboygan. All statutory requirements 
had been complied with; but the opponent, noting that the 1898 
statute authorizing village incorporation contained no limitation on 
the density or size of a village which could be incorporated within 
one county, argued on the rehearing that the statute was void be- 
cause: 
... sec. 3, art. XI, of the constitution, declaring that “it shall be 
the duty of the legislature, and they are hereby empowered to 
provide for the organization of cities and incorporated villages,” 
taken in connection with sec. 23, art. IV, which provides that 
“the legislature shall establish but one system of town and coun- 
ty government, which shall be as nearly uniform as possible,” 
prohibits the legislature from enacting a law whereby, without 
any distinction based on density of population or other sub- 
stantial basis of classification, the inhabitants of any area may 
at will remain under town government or come in under village 
government.” 
The court conceded that the statute would not be valid if it in fact 
did permit “rural territory, possessing none of the attributes of 
villages, to change from town to village government at will,’”” but 
the court then significantly noted that “many cities and villages” 
had been incorporated under “these laws” (in which no population 
density was required) and that the legality of the statute was of im- 
portance to them. Then the court concluded that both the in- 
corporation and statute would be upheld if the statute could be in- 
erpreted in a manner which would reconcile it with the Constitution. 
It did so by the following ingenious and now famous reasoning: 
The Constitution requires that a village or city exist in fact 
prior to incorporation because 

1. Art. XI, § 3, required the legislature to provide for the 
“organization of cities and incorporated villages.” 

2. Art. IV, § 23 of the Constitution required the legisla- 
ture “to establish but one system of town and county 
government which shall be as nearly uniform as possible.” 

3. The framers of the Constitution must have impliedly 
defined cities and villages as those respective communities 
were understood in 1848. 

4. The two constitutional sections read together indicat- 
ed a constitutional intention that 





"Id. at 411, 89 N.W. at 501. 
*% Id. at 412, 89 N.W. at 501. 
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(a) A village or city must exist in fact prior to its 
incorporation. 
(b) There must be some factual basis for determin- 
ing which areas in a township could incorporate and 
which could not, otherwise the system of towns and 
counties would be subject to change by the whim of 
whosoever sought incorporation. 
5. The legislature is presumed to have incorporated the 
constitutional definition of a village and city in fact into 
its statute and the act, as thus limited, is constitutional. 
Nine subsequent decisions of the supreme court since the Lam- 
mers” case have firmly imbedded the Lammers doctrine in Wisconsin 
law. However, as we shall see later, the reach of that doctrine has 
altered to meet changing conditions and is not nearly so inelastic 
as is often supposed. 


V. EFFECT OF THE LAMMERS DOCTRINE ON 
Post-War INCORPORATIONS 


At first after World War II municipal attorneys were reluctant 
to dare to incorporate large areas of land even when the town’s 
electors overwhelmingly favored such a move rather than the in- 
corporation of the more heavily developed segment of the town. 
Sometimes advice was given that the city must have 400 persons to 
a square mile on the theory that the court would not find a city 
to have city characteristics unless it abided by the rigid statutory 
density requirement prescribed for villages. 

As a result of the inhibiting effect of the Lammers doctrine three 
things happened. First, the early post-war incorporations em- 
braced tiny areas having already 400 persons to a square mile and 
one to two square miles in total area. In Milwaukee County there 
were five such incorporations in 1950-1954. Second, when those 
newly created villages or cities were smaller than desired by the 
incorporators, they quickly expanded by annexation, often accord- 
ing to a plan or promise conceived prior to the incorporation. Thus, 
a sizeable new municipality was formed in two steps because the 
incorporating attorney felt it might be illegal under the Lammers 





” The six listed on pages 17 and 18 below plus the following which did 
not deal with the merits: Jn re Town of Preble, 261 Wis. 459, 53 N.W.2d 187 
(1952); In re Village of Oconomowoc Lake, 264 Wis. 540, 59 N.W.2d 662 
(1953), 270 Wis. 530, 72 N.W.2d 544 (1955); In re Village of Elm 
Grove, 267 Wis. 157, 64 N.W.2d 874 (1954). See In re Village of Brown 
Deer, 267 Wis. 481, 66 N.W.2d 333 (1954). 
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doctrine to accomplish his result in one step. Third, an attempt 
was made in 1955 to repeal the Lammers doctrine in the legislature 
by the enactment of the “Oak Creek” law. The theory of the pro- 
ponents of that law was this: The Town of Oak Creek in Mil- 
waukee County comprised 34 square miles, one built-up area sur- 
rounding a large electric power plant, and 6885 persons, for an av- 
erage population density of 237 per square mile. The proponents 
sought in the Oak Creek Law to make a legislative finding by in- 
direction that contiguity to Milwaukee, the possession of $20,000,000 
in equalized tax valuation and a population exceeding 5000 consti- 
tuted modern characteristics of a city, whatever the formal word- 
ing of the Lammers case. In fact, after the bill passed the Assembly 
by a 44-42 vote, its proponents led by Speaker Mark Catlin defeated 
an amendment by the opponents which would have expressly pro- 
vided that a town in order to be incorporated as a city must possess 
the characteristics of a city in addition to possessing the foregoing 
characteristics.” 


VI. How To EVALUATE THE FuTURE Court DECISIONS ON PRESENT 
INCORPORATION AND ANNEXATION PRACTICES 


After 1953 many large sparsely settled areas have been incorporat- 
ed, annexed, or consolidated, but the supreme court has only be- 
gun to review whether the traditionalists or modernists were correct 
in determining the limit to which the Lammers doctrine would 
go in curbing these mid-century developments. Perhaps three or 
four supreme court decisions will be required to determine all the 
issues. At present one can only search the existing portents to 
predict the shape of decisions to come. A major step in a forecast 
of tomorrow’s law is naturally the correct selection of the factors 
which the court will consider in arriving at its decision. We believe 
them to be: 

1. The full legislative history of the incorporation, annexa- 
tion and consolidation laws. 

2. A reanalysis of the Lammers doctrine as regards what it did 
and did not hold about size of the area proposed for incorpora- 
tion, its characteristics and population density. 

3. The evolution after World War II of the nationwide 





*® Milwaukee Journal, June 16, 1955, § 2, p. 4, col. 1. Amendment No. 
3A to Bill 314S of the 1955 Session provided that after ‘‘in excess of $20,000,- 
000” in what is now WIS. STAT. § 60.81(1) (1955), there should be added 
‘and has the characteristics of a city of the fourth class.”’ 








14 WISCONSIN LAW REVIEW [Vol. 1958 


trend toward large sparsely settled “dormitory city” or “bed- 
room village” quite different from the 1848 village of the 
Lammers decision or commuters’ village of the 1920's. 

4. Certain recent decisions by the supreme court which re- 
flect the current thinking of the court on related incorpora- 
tion, annexation, and consolidation questions. 

We shall now review each of these factors. 


VII. LecistativeE History 


After the Constitution in 1848 gave the legislature the power to 
pass laws for the incorporation of cities and villages,” all cities and 
some villages were incorporated for many years by special private 
legislative act. Constitutional amendents later prohibited the direct 
incorporation by the legislature of villages (1872)" and cities 
(1892). Thereafter the legislature left the further incorporation of 
all municipalities to the present method of local petition and 
referendum among electors in the area to be incorporated.™ In two 
ways the creation of cities by local referendum has usually been 
easier than villages. First, villages, which since 1849 could be cre- 
ated by local petition and election, have always since that date 
required advance court approval.* Advance court approval has 
never been required for cities, and a proposal to that effect died 
in the 1957 legislature.” Second, throughout the entire history of 
the state there has never been any density requirement for new 
cities (only a minimum population of 2000 persons from 1892 un- 
til 1895” and 1500 from 1895 to 1957),” but there has been from 1849 
to 1881” and 1939” to the present date a requirement varying from 
300 to 400 persons for each square mile of territory to be incorporat- 
ed as a village. By odd quirk, possibly a scrivener’s error, between 
1881 and 1939 villages incorporated from an area embracing land 
in two counties did have to possess a population density of 400 per- 





™ Wis. CONST. art. XI, § 3 (1848), then provided: ‘‘The legislature shall 
provide for the organization of cities and incorporated villages.’ 

* WIs. CONST. art. IV, § 31, as amended by Wis. Laws 1871, c. 122. 

* Wis. Laws 1891, c. 362, voted at referendum, 1892. 

™ See WIS. STAT. §§ 61.01, 62.06 (1955) for the present procedure which 
has not changed in this particular respect since its adoption for villages in 1949 
and cities in 1889. 

*® Wis. REV. STAT. c. 52, § 8 (1849). 

* See Wis. Laws 1889, c. 326 §§ 7, 8, (first city incorporation law) and 
Bill 5 S, 1957 Legislative Session, §§ 66.021(1) (b), (c). 

™ Wis. Laws 1895, c. 62. 

*® Wis. STAT. § 62.06(1) (1955). 

* WIS. REV. STAT. c. 52, § 1 (1849); Wis. Laws 1881, c. 92, § 1. 

* Wis. Laws 1939, c. 307; Wis. STAT. § 61.01 (1955). 
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sons to a square mile." The more strict initial and present legislative 
population density requirement for the incorporation of a village 
has puzzled many. Possibly the legislature desired to restrict villages 
to small compact areas and to permit cities to be organized with 
sparsely settled areas necessary for future growth. If this was not 
the legislative intention, one must conclude that the legislature has 
been ignorant during the entire history of the state that there has 
been some requirement of density for the village, at least when it 
embraced two counties, and none whatsoever for the city. The 
Oak Creek Law, enacted in 1955," shows the legislature permitting 
the incorporation of Oak Creek, which then had a population 
density of 237 per square mile against the requirement in 1955 of 
400 persons to each and every square mile of a new village. In 
1957, the Assembly killed a bill, 5 S, which would have, among many 
other things, required that both villages and cities (other than Oak 
Creek cities) include an average of 400 persons to each and every 
square mile.” Until 1889 all annexations were accomplished by 
private act of the legislature, which on at least two occasions were 
upheld against protests that the legislature could not annex farm 
land to a city.“ Thereafter annexations have always required the 
signature of a varying per cent of the landowners and electors 
in the area to be annexed but have never mentioned any specific 
requirement with regard to the population, characteristics, or need 
of the annexer for such land. 

The consolidation of one municipality with another has ever 
since 1873 been accomplished by a referendum of all the electors in 
each municipality, again without legislative limit on the size, 
population or characteristics of the merging communities.” 


VIII. THe EvoLuTIOoN OF THE LAMMERS DOCTRINE IN LATER 
INCORPORATION CASES 
The court in the Lammers case seemed to freeze the definition of 
a “city” or “village” which must exist “in fact” prior to incorporation 
to the 1848 definition of each municipality. That is quite clear 
from the opinion. 





*. See Wis. Laws 1881, c. 92, and State ex rel. Holland v. Lammers, 113 
Wis. 398, 404, 417, 86 N.W. 677, 679, 89 N.W. 501, 503 (1902) 
(dissents) . 

® WIs. STAT. § 60.81 (1955). 

* § 66.021(1) (b), (c) of 5S. . 

* Weeks v. Milwaukee, 10 Wis. *242 (1860); Bull v. Conroe, 13 Wis. 
*233 (1860). 

® See Wis. Laws 1873, c. 234, §§ 1, 2. 
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Undoubtedly, when the constitution was formed, its makers had 
in mind the three political subdivisions existing in the older 
sections of the country -- towns, cities, and villages .... It is a 
fact of common knowledge that very many of the members of 
our constitutional convention were from New England and 
New York. In those states the town was the political unit of 
territory into which the county was subdivided, and a mere in- 
spection of the constitution demonstrates that where the word 
“town” is used therein it was used with reference to this idea. 
The word “city” undoubtedly refers to a municipal corporation 
of the larger class, somewhat densely populated, governed by 
its mayor and board of aldermen, with other officers having 
special functions. A “village” means an assemblage of houses 
les than a city, but nevertheless urban or semi-urban in its char- 
acter, and having a density of population greater than can usu- 
ally be found in rural districts. A very common definition of 
a village found in the books is as follows: 

“Any small assemblage of houses, for dwelling or business, or 
both, in the country, whether situated upon regularly laid 
out streets and alleys or not.” Jil. Cent. R. Co. v. Williams, 27 
Ill. 48.” 


Although the Lammers doctrine has been reaffirmed many times 
since its original promulgation in 1902, the sweeping language seem- 
ingly requiring that a city or village as defined in 1848 be literally 
100 per cent in existence prior to incorporation has been modified 
in two important respects. First, the Lammers case itself indicated 
that the incorporation area might include in addition to the village 
in fact “such adjacent lands as are naturally connected with, and 
are reasonably appurtenant and necessary for future growth, in view 
of the surroundings and circumstances of location and prospects of 
future prosperity.”"" The Lammers case involved a small popula- 
tion of 317 persons and an area of two square miles. The factual 
question of what part of the two square miles was village in fact 
and what appurtenant land was never discussed. In subsequent 
cases, however, the court became very liberal and has upheld in- 
corporations where the built-up area or existing community in fact 
occupied respectively 28,” 29" and “at the most” 50 per cent” of 
the area incorporated. The remainder consisted of largely vacant 





* State ex rel. Holland v. Lammers, 113 Wis. 398, 413, 414, 89 N.W. 
501, 502 (1902). 

* Id. at 414, 89 N.W. at 502. 

* In re Village of Twin Lakes, 226 Wis. 505, 277 N.W. 373 (1938). 

* In re Village of Chenequa, 197 Wis. 163, 221 N.W. 856 (1928). 

“Incorporation of Village of Biron, 146 Wis. 444, 131 N.W. 829 
(1911). 
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land or water and was collectively deemed appurtenant and ne- 
cessary for the future growth of the village. 


In fact the court has overruled incorporations on account of the 
lack of sufficient built-up area within the incorporated area in only 
two cases and both of them were freakish in the extreme. In Fenton 
v. Ryan,“ the court affirmed a circuit court order denying the in- 
corporation of 9/10 of a square mile only 6.6 per cent of which was 
settled, the remaining being sparsely settled agricultural lands or 
water.” In In re Town of Hallie,“ the court rejected the incorpora- 
tion of an entire township of 26.9 miles near Eau Claire where only 
12 per cent was settled and the average population in the entire 
area was only 48.9 per square mile. On the other hand, the court 
in the third of its decisions denying incorporation rejected the pro- 
posed Village of St. Francis in Milwaukee where there were 537 
persons per square mile.“ There the court found that no village 
existed in fact in part because much of the land was undeveloped but 
in greater part because the odd-shaped area (approximately 214 
miles east to west and 14 mile north and south) lacked cohesiveness 
in that all main roads were north and south and the area was divided 
by a railroad embankment. 


A tabular analysis of decisions and briefs in all the incorporation 
cases decided by the Wisconsin Supreme Court on the merits reveals 
that except possibly in the St. Francis case, the court has been very 
liberal in finding both that there was a village in fact and that the 
surrounding sparsely settled land was such as to be reasonably ne- 
cessary for its future growth and development: 


Area in % of Area Population Incor- 
Square ‘Settled’ or Popula- Density Per esten 
Name of Decision Miles ““Built-up”’ tion Square Mile jpheld 
State ex rel. 
Holland v. Not 
Lammers* 2.0 stated 317 164.0 Yes 
Fenton v. Not 
Ryan“ 9 6.6 stated _ No 





“140 Wis. 353, 122 N.W. 756 (1909). 

“Td. at 355, 122 N.W. at 756. The opinion states that the lower court 
held that the built-up area of 38.5 acres could have justified incorporating 
a total area of 320 acres but not the 680 acres proposed. 

253 Wis. 35, 33 N.W.2d 185 (1948). 

“In re Village of St. Francis, 209 Wis. 645, 245 N.W. 840 (1932). 

“113 Wis. 398, 86 N.W. 677, 89 N.W. 501 (1902). 

“140 Wis. 353, 122 N.W. 756 (1909). 
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Areain % of Area Population Incor- 
Name of Decision SS —_— = Det Mile Upheld’ 
Incorporation 
of Village of at most 
Biron” 1.54 50.0 267 173.0 Yes 
In re Village 
of Chenequa* 3.23 28.7 200 44.4 Yes 
(excl. 
summer 
residents) 
In re Village of Not 
St. Francis” 1.70 Clear 979 580.0 No 


In re Incorporation 
of Village of 
Twin Lakes” 4.05 27.9 400 70.8 Yes 
(excl. 
summer 
residents) 
In re Town of 
Hallie® 26.9 12.0 1,313 48.9 No 


The second liberalization of the Lammers doctrine occurred in 
the Chenequa™ case and may have much bearing on the legality 
of the incorporation of large post-World War II dormitory cities. 
The proposed Village of Chenequa consisted of attractive wood- 
land surrounding Pine Lake where slightly over 200 persons made 
their year-around residence. Most of these residents were wealthy 
persons who worked in Milwaukee some 30 miles away, and the 
opponents of the incorporation argued that Chenequa had none of 
the characteristics of the village as they existed in 1848 in the 
Eastern states where the framers of the Wisconsin Constitution had 
formerly resided. Apparently, the proposed village lacked stores, 
churches, and a village smithy. The supreme court in sweeping 
language determined that the existence of a village in fact would 
be determined in accordance with current conception of a village: 


The constitution was made for an expanding future. The 
framers of the constitution were optimistic men who had come 





“146 Wis. 444, 131 N.W. 829 (1911). 
#197 Wis. 163, 221 N.W. 856 (1928). 
“209 Wis. 645, 245 N.W. 840 (1932). 
"226 Wis. 505, 277 N.W. 373 (1938). 
™ 253 Wis. 35, 33 N.W.2d 185 (1948). 
In re Village of Chenequa, 197 Wis. 163, 221 N.W. 856 (1928). 
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to the West with full faith in its future development. They 
could foresee and did foresee a wonderful growth and pros- 
perity for this state. They had seen in their lifetime great 
changes in the means of transportation, such as steam railroads 
and steamboat navigation. They had witnessed the develop- 
ment of the telegraph and many modern inventions. In fram- 
ing the constitution they used general and apt language to in- 
clude not only the present but the future. The villages of today 
are unlike the villages of 1848 in many respects. Then a village 
consisted of a cluster of inhabitants centered around the village 
store, postoffice, blacksmith shop, and the town pump. Usually 
a postoffice, a church, and a school house were part of the 
village. In those days the village store and the blacksmith shop 
catered to the necessities of the time. Now, however, the auto- 
mobile and the interurban trains have revolutionized the 
methods of securing such necessities and have changed the en- 
tire purposes of villages in many instances. The necessities of 
life may be procured by parcel post, express, or by the use of 
automobiles. Free delivery may bring the mail to the door. 

Many villages adjacent or near large cities are built up for the 

purpose of the convenience and comfori of the residents who 

are largely business men of a city, who wish to get away from 
the noise and rush of the city to the quietude of country life. 

Such in a large measure was the situation of the people who lived 

in Chenequa. They had built their houses around a charm- 

ing lake and in a rugged territory that is ideally situated for 
their comfort and convenience and hardly valuable for any 
other than residential purposes. What they lacked was police 
protection. They had no fire protection and no protection for 
their property or persons. By organizing the village they could 
secure this protection and the other conveniences that they de- 
sired. There is nothing in the constitution nor in the statutes 

that prevents a construction thereof applicable to this kind of a 

village.” 

Fn Cheha decision recognized and accepted a substantial 
change between 1848 and 1928 in the manner by which new modes 
of transportation have caused the formation of villages some distance 
from the places where a majority of its residents work and shop. 
There is no reason to believe that the court would not recognize and 
accept further changes in the definition of villages and cities which 
have arisen recently as a result of the national trend toward living 
on much larger plots of ground farther away from the place of work 
than previously. 

IX. Tue Post-War “Dormitory City” 
In the Chenequa case the court held that the Lammers doctrine 


did not require as a prerequisite to incorporation that there exist 





Id. at 170-71, 221 N.W. at 859. 








20 WISCONSIN LAW REVIEW [Vol. 1958 


a village as defined by the framers of the Constitution in 1848. In- 
stead, there need only be a village as the term was understood in 
our society at the time of incorporation. Accordingly, it is extreme- 
ly relevant to determine whether there have been significant changes 
in society’s concept of village or city since the Chenequa decision. 
In measuring such a change, if any there be, naturally even the 
opinion of the experts will differ; but a wealth of evidence exists 
in support of the conclusion that the urban sprawl has brought with 
it brand new cities all over the United States like Levittown, New 
York;* Levittown, Pennsylvania; and Park Ridge, Illinois. The 
common features are complete newness, rapid growth, a large 
ratio of green area to built-up area, and the fact that almost no 
one works within the city limits. “Bedroom cities” result from the 
desire of workers in the big central city to get out to “the country” 
where they can enjoy green grass, a backyard, and trees of their 
own. Sometimes an entire new city is founded overnight by the 
large-scale real estate builder answering the demand for homes; 
more often they just develop as a result of the combined energies 
of many builders.” Whatever the cause, they have brought or created 
staggering problems of traffic, fire protection, police, zoning, school- 
ing, and utilities for the local governments. Where the impact is 
confined to a limited area the burden of absorbing the population 
explosion has often been excessive for the local schools or other 
features of local government. Often the builders in their zeal have 
created many more problems than they anticipated, or even cared 
about. Some hastily built subdivisions have ignored local sani- 
tary conditions” or broken down existing patterns in such a way as 
to “blight” neighboring areas in other jurisdictions. Often the 
“rush” to build has swamped the local officials who were insufh- 
cient in number or training to control the development in the 
general public interest. As a result, planning officials have generally 





% This community on Long Island started in 1947 as an enormous low cost 
residential development. Today its 7.3 square miles contain 82,000 persons. 
Although it is not incorporated, Levittown has a distinct community atmosphere. 
N. Y. Times, Sept. 30, 1957, § 1, p. 1, col. 3. 

5° State ex rel. Northern Pump Co. v. Village of Fridley. 233 Minn. 442, 
47 N.W.2d 204 (1951) (upholding the incorporation of a post-war city 
of 7.8 square miles and an average population of 295 persons per square mile). 

One prefabricated housing development in northern Racine County 
encountered serious sanitary problems and so overwhelmed the local school 
district that it lead directly to a Racine County zoning ordinance which, 
among other things, contained a provision requiring subdividers to obtain cer- 
tificates from local school authorities that adequate school facilities exist before 
obtaining county approval of the proposed subdivision of land. (This provision 
is of doubtful validity and a court test case was compromised by the county.) 
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favored one or both of two courses to cope with the problem; crea- 
tion of large new suburban units so as to permit planning over a 
large area where it could be effective” and also to cushion the im- 
pact of the building boom on the existing school system and local 
government by distributing the load over a broader geographic 
base; and second, creating regional or metropolitan area planning 
bodies with some power over the myriad local units.” In any event, 
for our purpose, the large bedroom city or village is favored both 
by all existing trends and a large segment of the professional plan- 
ning consultants and thus can be said to have introduced a new 
concept of a city in fact just like the Chenequa case recognized an 
earlier evolution of a new type. 

Examples of some sparsely settled cities and villages in the country 
and Wisconsin are:” 


Last Avail- 1955 Area Population 
i able Popula- in Square Per Square 
City tion Miles Mile 
Presque Isle, Maine 7,939 72.0 110.3 
Berlin, N. H. 17,000 56.9 298.7 
Hammondton, N. J. 8,400 42.5 197.6 
Superior, Wis. 35,325 36.6 965.0 
Oak Creek, Wis. 6,885 29.0 237.0 
Franklin, Wis. (1950) 6,529 34.0 191.0 
Brookfield, Wis. 14,000 20.0 700.0 
Mequon, Wis. 7,000 47.25 150.0 
Village of River Hills, 
Wis. (1957) 1,200 5.0 240.0 
Village of River Hills, 
Wis. (1953) 576 4.0 144.0 
Village of Brown Deer, 
Wis. (1957) 4,000 20.1 191.0 
Loyalton, Cal. 700 25.0 13.6 





January 1957 report of Griffenhagen & Associates, consultants, recom- 
mending incorporation of 47.25 square mile Town of Mequon as a city before 
the area disintegrated under annexations from at least three municipalities having 
zoning policies less strict than those of Mequon. 

% A bill was introduced in the 1957 Legislature transferring the power to 
zone from the 19 municipalities in Milwaukee County to the County Govern- 
ment. It failed to pass. A 1955 statute directed the Governor to appoint a re- 
gional planning commission, if so requested by areas affected. An attempt to 
persuade the county boards of the seven southeastern counties to request a region- 
al planning statute has failed thus far. Milwaukee Journal, Aug. 21, 1957, § 1, 
p. 1, col. 1. 

® All figures for cities outside Wisconsin, except Loyalton, California, 
were suggested by Griffenhagen & Associates in a letter to author, February 4, 
1957. Loyalton figures appear in People v. Town of Loyalton 147 Cal. 774. 
82 Pac. 620 (1905). Wisconsin figures were obtained from officials of each 
municipality, and the WISCONSIN BLUE BOOK. 
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X. Recent Decisions RELATING TO THE CHARACTERISTICS OF LAND 


REQUIRED FOR INCORPORATION OR ANNEXATION 


Although several large sparsely settled cities and villages have 
been created in Wisconsin in the 1950’s either through incorporation 
or incorporation plus extensive annexation, the supreme court has 
not yet passed directly on the validity of any of these new type 
municipalities. However, the court has had the occasion to pass upon 
several facets of the broader problem, namely: What characteristics 
must land have as a prerequisite to incorporation, annexation, or 
consolidation? Or, stated in another manner: What shape, size, 
and content may such land have prior to a change in municipal 
boundaries by any of the three statutory methods: incorporation, 
annexation, or consolidation? 

The decisions by the Wisconsin supreme court since 1950 appear 
to have become progressively more liberal and therefore any pre- 
diction as to how the court will resolve related questions in the fu- 
ture ought to take into account the apparent steady shift in the 
court’s approach to annexation and incorporation cases. For that 
reason, we shall review the decisions in chronological order. 

In In re Village of Oconomowoc Lake,” the supreme court 
affirmed the Lammers doctrine in language which has been in- 
terpreted as possibly making that doctrine more restrictive. In the 
Oconomowoc case, certain residents of the Towns of Summit and 
Oconomowoc in Waukesha County petitioned to the court pursu- 
ant to section 61.01 of the statutes for an order setting a referendum 
to determine whether the Village of Oconomowoc Lake should be 
created. The Town of Summit demurred to the petition in a civil 
action on the ground that it failed to state a cause of action in 
that it did not allege that the proposed village had the “character- 
istics” of a village. The circuit court overruled the demurrer and 
was reversed by a 4 to 3 decision of the supreme court. The 
majority opinion of Chief Justice Fairchild assumed without dis- 
cussion that the incorporation petition, because it was directed to 
the court pursuant to section 61.01 of the statutes (rather than to 





© 270 Wis. 530, 72 N.W. 2d 544 (1955). The attempt to incorporate 
the Village of Oconomowoc Lake has encountered a most frustrating history. 
The first petition, commenced in 1952, was voided in 1953. 264 Wis. 540, 59 
N.W. 2d 662 (1953). After the demurrer to the second petition was sustained 
by the Supreme Court in 1955, a third petition was presented to the circuit court 
of Waukesha County and a trial had on the merits in June 1956. The case is still 
under advisement and a decision is not expected in the near future. Letter of 
Circuit Judge Clarence E. Rinehard to author, November 2, 1957. 
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the town clerk, as would be the case for a petition to incorporate a 
city) was in the nature of a pleading in a “civil action” and there- 
fore was subject to a demurrer." Justice Currie, dissenting, con- 
cluded not only that a petition was nondemurrable, but, even if 
it were, it would be sufficient under the Lammers case for the 
petition to set forth the statutory requirements, it being understood 
that the incorporaion statute implied in the word “village” the idea 
that the territory sought to be incorporated already had the char- 
acteristics of a village. In my opinion, an incorporation petition 
for a village is more analogous to a petition for incorporating a 
city, which does not need to be addressed to a court, than it is to 
a normal court pleading and for this reason alone the dissent 
seems to have expressed the sounder view. 

The really significant part of the Oconomowoc decision lies in the 
majority’s treatment of an ingenious argument by the attorneys for 
the incorporators. They argued that the Lammers decision had 
grafted onto the 1898 incorporation statute the village character- 
istics requirement in order to save the statute at a time when it 
contained no express requirement as to the density of the popula- 
tion in the territory proposed for incorporation. The incorporators 
next contended that the 1939 amendment to the statute, adding the 
requirement that there be 400 persons to each square mile in any 
proposed village, supplied the village characteristics requirement 
referred to in the Lammers opinion and therefore there was no 
need to allege anything in addition. Both the majority and minority 
rejected this argument. The majority concluded that “village 
characteristics” embraced more than compliance with a population- 
to-area ratio, saying: 

A village must have a “reasonably compact center or nucleus 

of population,” and its territory must be “distinctly urban in 

character, with such adjacent lands as are naturally connected 
with, and are reasonably appurtenant and necessary for future 
growth, in view of the surroundings and circumstances of lo- 


cation and prospects of future prosperity.” 
The court’s reasoning that the “broad aspects” of the constitutional 


“characteristics” doctrine “cannot be circumscribed within the nar- 
row confines of a statute which does no more than set up minimum 
standards for villages by prescribing a modicum of inhabitants per 





“ Possibly Madison v. Tiedeman, 1 Wis. 2d 136, 83 N.W. 2d 694 
(1957), is inconsistent with the Oconomowoc case. It held a petition for con- 
demnation under chap. 32 not to be a pleading in a ‘“‘civil action” to which a 


demurrer would lie. 
“In re Village of Oconomowoc Lake, 270 Wis. 530, 535, 72 N.W.2d 


544, 547 (1955). 
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square mile” could, by the same logic, albeit with less force, be 
applied to the Oak Creek law of 1955 providing that any town 
contiguous to the City of Milwaukee having a population over 5000 
and an equalized assessed valuation over $20 million could be in- 
corporated.” 


In Village of Brown Deer v. City of Milwaukee,“ popularly known 
as the Granville consolidation case, the supreme court faced several 
major problems which have developed in the annexation wars sur- 
rounding central cities. Prior to that decision, the supreme court 
had established the so-called priority rule to the effect that where 
two competing annexation and/or incorporation petitions covering 
all or part of the same area were in process at the same time, then 
the proceeding in which the first legally required public step had 
been taken was the proceeding which had a legal priority.” Al- 
though the court had previously held that the petition having a 
second priority was not void and therefore could be validly con- 
summated if the first petition were rejected or failed to obtain 
sufficient signatures within a reasonable time,” nevertheless it had 
been generally assumed that if the first petition covered ten acres 
and the second petition covered the same ten plus ninety more, the 
second petition would be void if the first proceeding were consum- 
mated.” Consequently, prior to the Granville consolidation case, 
the proponents of both large-scale annexations and incorporations 
were greatly handicapped by the ability of opponents to block or 
stall them by instituting a series of consecutive small annexations 
in their path and thereby preclude the incorporator or large-scale 





*® The Oak Creek Statute, § 60.81, at least requires a substantial over-all 
population and property valuations and the fact of contiguity to a big city has a 
certain bearing upon the characteristics of the land. See recognition by the su- 
preme court in the Brookfield case, pages 27-29 infra, that proximity to Mil- 
waukee affects the value and prospective use of vacant land. However, the 
language of the Oconomowoc case on its face would support the conclusion of 
the Attorney General that the Oak Creek Statute does not on its face replace the 
Lammers doctrine and any incorporation under it would fail where the city 
characteristics could not be shown. 44 ATT’Y GEN. 151 (1955). 
“274 Wis. 50, 79 N.W.2d 340 (1956). 

In re Village of St. Francis, 208 Wis. 431, 243 N.W. 315 (1932); 
Greenfield v. Milwaukee, 259 Wis. 77, 47 N.W. 2d 292 (1951). 

In re Village of Brown Deer, 267 Wis. 481, 66 N.W. 2d 333 (1954). 
This theory that each succeeding priority will ultimately get first priority if 
those ahead of it fail for any reason is often called the “totem pole’’ theory. 

* See Zweifel v. Milwaukee, 188 Wis. 358, 206 N.W. 215 (1925). ‘void- 
ing an annexation which overlapped part of an established city other than the 
annexing city. Cf. Town of Wilson v. Sheboygan, 230 Wis. 483, 283 N.W. 312 
(1939) (disregarding as surplusage that part of an annexation which over- 
lapped part of the annexing municipality. ) 
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annexer from ever acquiring the right to campaign for a majority 
vote in the large area.” 

In 1955, four petitions covering 16 square miles of the Town of 
Granville were commenced for annexation to the Village of Brown 
Deer. A few months thereafter the City of Milwaukee and Town 
of Granville commenced proceedings for the consolidation of the 16 
square miles plus six additional square miles with the City of Mil- 
waukee. The consolidation ordinance included a standard severa- 
bility clause stating that if 

the provisions of this ordinance are invalid or unconstitutional, 

or if the application of this ordinance to any person or circum- 

stances is invalid or unconstitutional, such invalidity 

shall not affect the other provisions or applications of this 

ordinance... . 

While the Granville consolidation decision is most noted for 
affirming the widely held view that consolidations are subject to the 
priority rule just like incorporations and annexations, the supreme 
court made an important decision in this case which will make 
large-scale changes of municipal boundaries through annexation, 
incorporation or consolidation easier than heretofore. It held that 
the severability clause made the consolidation ordinance into an 
“open end” ordinance which would include as much area as was 
not covered by any valid prior annexation proceedings. The court 
reasoned that the severability clause meant Milwaukee chose to get 
as much of Granville as it could legally get and therefore was both 
entitled to and compelled to take the six miles, even though the 
prior commencement of the annexation to Brown Deer meant that 
the 16 miles included in the Milwaukee consolidation attempt 
would go to Brown Deer. It is doubtful from the text of the severa- 
bility clause and public statements of Milwaukee officials prior to 
the consolidation” that the City really intended to take anything 





® The counter-weapon for large-scale annexers and incorporators was to 
blanket a large area with a petition even before being able to know if all of that 
area was desirable or favorably inclined and then, once the initial priority was ob- 
tained, follow up with a more carefully planned second petition. Then the first 
petition could be allowed to lapse and the second one move under the “totem pole’ 
priority theory into a position of primary legal priority. In In re Village of 
Brown Deer, 267 Wis. 481, 66 N.W.2d 333 (1954), the City of Milwaukee 
blanketed 20 square miles of Granville with an annexation petition, probably in 
an effort to thwart the inevitable effort of some townspeople to create a new 
village or city and thereby be sheltered from annexation to Milwaukee. The 
scheme backfired because it was poorly executed, the court holding in effect that 
the annexation had died of old age because Milwaukee had not circulated the pe- 
tition with sufficient diligence to be able to complete circulation within a reason- 
able time of commencement. 

® Milwaukee officials proclaimed in campaigning for the consolidation vote 
that they wanted all or nothing of Granville. and this made good sense from their 








26 WISCONSIN LAW REVIEW [Vol. 1958 


less than the entire 22 miles, but the court’s new rule is generally 
a very wise one because it permits the citizens of a large area to vote 
on a change of their boundaries even though some much smaller 
area is seeking to make a different change. No other rule could 
make as reasonable an adjustment of the conflicting interests of 
majorities in different areas unless the legislature” or the courts 
were established as the ultimate arbiter of all boundary changes. 
While holding that the severability provision of the Milwaukee 
consolidation clause saved it from being voided by the Brown Deer 
prior annexation proceedings, the court also declared that where 
two competing annexation petitions overlap each other, and both 
are otherwise valid, the second in priority validly annexes the 
non-overlapped area, even though the second annexation petition 





point of view. The potential industrial area lay primarily in the sparsely settled 
northern 16 square miles. The six southern square miles were much more de- 
veloped along residential lines. Finally, within the six square mile area lay the 
populous Engelberg School District, 60% of whose electors and landowners had, 
according to frequent public statements in late 1955 by Milwaukee's annexation 
department, signed an annexation petition for Milwaukee. However, Mil- 
waukee, as was not its custom, held back filing the Engelberg petition and annex- 
ing the land, presumably either because it did not covet this particular populous 
area, or, as is more likely, because it wanted those electors to remain in the town 
long enough to be able to cast their votes for the April 1956 consolidation of 
the entire Town of Granville and thereby outweigh the anti-Milwaukee senti- 
ment in the 16 square mile area. In actual fact, the northern area did vote against 
Milwaukee by a slight margin and the southern area voted for Milwaukee by a 
strong margin. 

In the 19th century the legislature handled all annexations, all city in- 
corporations, and some village incorporations. To revert to that system would 
require a constitutional amendment. 

In the author’s opinion it is desirable that either a statewide agency (See 
N.C.GEN. STAT. § 160-197 (1952) or the courts be authorized by the 
legislature to determine the reasonableness of any proposed incorporation and 
serious consideration should be given to the special problem of incorporation 
on the fringe of metropolitan cities. See Municipal Incorporation on the Ur- 
ban Fringe, a speech by Professor Daniel Mandelker before Municipal Law 
Section, A.B.A., Aug 28, 1956. Excessive suburban incorporation often cre- 
ates governmental duplication and rivalry which can increase the cost and 
lower the efficiency of municipal services in the area. Although suburban in- 
corporation is historically respectable and literally carries out the principal of 
home rule, the fragmentation of a metropolitan area into too many tiny munic- 
ipalities is against the public interest of the larger metropolitan area and indirectly 
impedes truly effective home rule in such metropolitan area. Absent such 
legislation, certainly the central city should be authorized to litigate the legality of 
any suburban incorporation within a reasonable distance of its boundaries. Contra: 
Schatzman v. Greenfield, 273 Wis. 277, 77 N.W.2d 511 (1956). Otherwise, 
a rural area assumedly not entitled to incorporation may illegally incorporate 
so long as no local citizen is willing to contest it in court. Often the only 
objecting party is the neighboring city whose probable expansion through 
annexation will be blocked by the assumedly illegal incorporation. In this 
manner the Schatzman decision permits the thwarting of state incorporation laws. 

™ ALASKA COMP. LAWS ANN. § 16-1-1 (1949); Miss. CODE ANN. § 
3374.03(6) (Supp. 1954): VA. CODE, § 15-67 (Supp. 1954), Bennett v. 
Garrett, 132 Va. 397, 112 S.E. 772 (1922). 
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did not contain a severability clause. In this the court was incon- 
sistent with its earlier holding that even though purportedly cover- 
ing 22 square miles, the Milwaukee consolidation was valid as to 
six miles because the severability clause expressly indicated an in- 
tention that Milwaukee would take whatever area was not covered 
by any prior annexation proceeding. We think that both holdings 
may be unique to the peculiar facts of the Granville consolidation 
case. Certainly one would not predict that the court would hold 
a second annexation petition valid pro tanto where there was no 
evidence that the annexing municipality and persons signing 
the petition intended the annexation to be effective even though 
part of the area included in the petition were lost to some rival 
municipaliy.” However, the fact that the court in the Granville 
consolidation case went out of its way to uphold pro tanto both 
the Milwaukee consolidation and a 414 square mile annexation to 
Brown Deer in the face of the logic of its previous decisions, shows 
that the court is little disposed to invalidate large-scale consolida- 
tions or annexations simply because part of the area was embraced 
in some prior petition. In fact, the City of Milwaukee had argued 
that the entire 22 square mile consolidation must be upheld lest all 
consolidations be easily defeated by small piecemeal annexations 
placed in their path, to which the court replied that interpreting 
the severability clause as it did: 

. .. will tend to minimize the risk that extensive consolidations 

may be defeated by prior institution of proceedings to annex a 

small part of the territory to another municipality. * 


In Town of Brookfield v. City of Brookfield,“ the court faced 
the inevitable challenge to the annexation of a large sparsely settled 
area by, of all things, a newly incorporated city. The City of Brook- 
field was incorporated in Waukesha County in 1954 with a popula- 
tion of 7,923 persons in a 17 square mile area. Nine months later 
the City annexed a three square mile rectangle which squared off 
city boundaries and contained 165 persons. The Town of Brookfield 





™ The reasoning in Zweifel v. Milwaukee, 188 Wis. 358, 206 N.W. 215 
(1925) where an annexation description included part of a neighboring city, 
seems persuasive. Of the territory described in the petition, the court said at 363- 
64, 206 N.W. at 217: 

It is one territory — one thing — to be annexed to the city of Milwaukee, 
and it cannot be said that the electors of the proposed territory would have 
signed if the boundaries of the proposed territory had not included the city 
of North Milwaukee, nor that the common council of the city of Milwaukee 
would have passed the ordinance if such territory lying within the city of 
North Milwaukee had not been included. 

™ Village of Brown Deer v. City of Milwaukee, 274 Wis. 50, 66, 79 N.W. 
2d 340, 349 (1956). 
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challenged the annexation on the ground that the annexed area 
“ought to reasonably possess some natural connection with city 
purposes and seem reasonably necessary for its growth and develop- 
ment” or otherwise a city could be incorporated in one area and 
then promptly annex additional land which, if included in the 
original incorporation, would have invalidated it under the 
Lammers rule.” The Town argued in the alternative that the ex- 
isting City of Brookfield was only 50% developed and therefore 
had no “need” for additional land which was largely agricultural 
in appearance.” 

The lower court held that the characteristics of the land were 
irrelevant in an annexation proceeding, that if it were relevant, the 
City did not need the lands, and then voided the annexation on 
other grounds. 

The supreme court rejected the contention that land must have 
the characteristics of a city in order to be annexed and in so doing 
impliedly affirmed the court's earlier express holding in Zweifel 
v. Milwaukee,” that the uniform town and county government re- 
quirement of the Wisconsin Constitution does not in any way 
limit the operations of the annexation statutes.“ The court then 
stated for the first time that courts do have the authority to review 
the suitability of land for annexation under a Wisconsin “rule of 





™* 274 Wis. 638, 80 N.W.2d 800 (1957). 

* Brief for Plaintiff Respondent, p. 34, Town of Brookfield v. City of 
Brookfield, 274 Wis. 638, 80 N.W. 2d 800 (1957). The Town argued at 
p. 41: 

In other words, the area which could not be included by incorporation would 
be omitted until incorporation was completed, and then it could immedi- 
ately be included by annexation —- THIS WOULD BE AN OBVIOUS 
ATTEMPT TO CIRCUMVENT THE LAW... 

The supreme court on review held that as a matter nat fact the land was 
really no longer agricultural in nature even though much of it was still being 
farmed. The court said at 645: 

The record herein shows that all sales of lands within the area during recent 
years have been at prices that are three or four times their value for farm- 
ing purposes. In other words, it would be economically impossible to make 
any return on an investment by paying present prices and then devoting the 
land to farming purposes except as a temporary operation while platting 
for residential purposes or until the land could be sold to another buyer 
who would do so. The lands under discussion command such high prices 
solely because they are within an area in which the population is —_— 
expanding because of its proximity to a large metropolitan area. New home- 
sites must be prepared upon which to locate the persons flocking into the area. 

7 188 Wis. 358, 206 N.W. 215 (1925). 

In the Zweifel case the court had declared that the annexation statutes are 
concerned only with the change of city and town boundaries and therefore do not 
affect town government as such. It would seem technically possible for the court 
to have held otherwise. 








January ] MUNICIPAL EXPANSION 29 


reason.” It noted that statutes in some states prohibit annexation 
of unplatted lands. Presumably the court interpreted the rule of 
reason as representing legislative intent.” The rule of reason does 
not, however, permit the court to review de novo the question of 
the suitability of the land for annexation and the need of the 
annexer for it. The court will disturb annexation on these grounds 
only if the determination of the common council, which is implicit 
in the act of annexing, is “arbitrary and capricious.” As the 
court stated: 

In annexation proceedings the city council in the first instance 
determines the suitability or adaptability of the area proposed 
to be annexed and the necessity of annexing the same for the 
proper growth and development of the city. Upon a review the 
courts cannot disturb the council’s determination unless it 
appears that it is arbitrary and capricious or is an abuse of 
discretion.” 

Not only is the newly expressed rule of reason liberal in giving 
to the annexing municipality a power comparable to that accorded 
to an administrative agency, namely, that they can be reversed only 
if there is no substantial evidence to support their conclusion,” but 
the court in its unanimous decision was even more forward look- 
ing in applying the rule of reason in the facts to the Brookfield case. 
The court said: 

The authorities in thickly settled areas are becoming more 
conscious of the necessity for reasonable plans for orderly 
suburban development. It is clear that the time has come to 
consider that as an element in reviewing annexation cases. In 
order to properly plan for the development of areas adjacent to 
a city it is now necessary to see that areas bordering the same 
are properly zoned and platted so that through streets may be 
provided for and so that slums will not develop along the 
borders of cities that will involve many problems and much 
expense in future development. 





* Previously the supreme court had appeared twice to uphold the annexa- 
tion of agricultural lands but had never discussed the problem explicitly. Wilson 
v. Sheboygan, 230 Wis. 483, 283 N.W. 312 (1939); Greenfield v. Mil- 
waukee, 273 Wis. 484, 78 N.W.2d 909 (1956). 

® Earlier in the Brookfield opinion the court had said that the annexation 
“statute does not answer all questions that may arise thereunder, and this court 
has been required to supply some of the answers under the general outline there- 
in.’’ Town of Brookfield v. City of Brookfield, 274 Wis. 638, 641, 80 N.W.2d 
800, 802 (1957). 

Id. at 646, 80 N.W. 2d at 804. 

"The City of Brookfield argued in the supreme court that the ‘‘courts 
should sustain the common council's finding of need and adaptability [of the 
land] if there is any evidence to support it,” Reply Brief of Appellants, p. 22, 
Town of Brookfield v. City of Brookfield, 274 Wis. 638, 80 N.W. 2d 800 
(1957). 
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In Fish Creek Park Company v. Village of Bayside,” the supreme 
court upheld an annexation by a village in one county of land 
lying wholly within another county against technical arguments 
that such an annexation would violate Art. IV of the Wisconsin 
Constitution requiring assembly districts to be bounded by county, 
precinct, town or ward lines. 

In Town of Blooming Grove v. City of Madison,“ the court struck 
down a long-standing annexation rule which had tended to limit 
the size and shape of annexations. Prior to the Blooming Grove 
case it had been generally assumed by annexation attorneys in- 
cluding the principal annexation authority of the City of Mil- 
waukee®™ that one could not annex or incorporate territory within 
a town in such a way as to split the town into two or more parts. 
It was therefore thought necessary that some corridor connecting 
such parts be carefully left in existence by the annexer or in- 
corporators. The rapid and haphazard annexation attacks on 
dwindling town territory often led to long, winding narrow corri- 
dors which only in the most technical sense bound the remaining 
parts of the town together. Corridors in Milwaukee County towns 
sometimes were the ultimate in absurdity: two feet wide and a 
meandering mile long, or longer. In the Blooming Grove case, 
Justice Fairchild in a scholarly opinion, with a dissent by Justice 
Broadfoot and Justice Steinle, overruled the long-established doc- 
trine and thereby greatly facilitated annexations and incorporations. 
For example, in the incorporation of the City of Brookfield in 1954, 
a 5% mile corridor varying from 100 to 43 feet in width had been 
left by the incorporators in order to protect the incorporation of 
the city from the claim that it had split two areas of the town in two. 
Subsequently the corridor was annexed by the city, so that in two 
cumbersome steps incorporators accomplished what the Blooming 
Grove decision now permits to be done in one step. 

While the Blooming Grove case has now established that an an- 
nexation or incorporation may cut a town in two, the supreme 
court has not yet passed directly on the important question as to 
whether there will be any judicial limitation on the shape that an 
annexation takes. In recent years, there has been an increasing 
trend toward so-called shoestring or “gerrymander” annexations 
where the annexer reaches out a considerable distance from his ex- 





274 Wis. 533, 80 N.W.2d 437 (1957) 
“275 Wis. 328, 81 N.W.2d 713 (1957). 
® Maruszewski, Legal Aspects of Annexation, 1952 Wis. L. REV. 622, 


628. 
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isting boundaries to annex land desired for development and in 
the annexation petition “attaches” the desired land to the existing 
city limits by a long oddly shaped tentacle or shoestring which, in 
some cases, carefully skirts the residences of town residents known 
to be opposed to the annexation.” The supreme court has dealt in- 
directly with that question in three cases. In Wauwatosa v. Mil- 
waukee,” the City of Milwaukee attempted to annex the marshalling 
yards of the Chicago & North Western Railroad located some 414 
miles west of the city limits by means of a strip 330 feet wide. 
Opponents of the annexation attacked it on several grounds in- 
cluding the argument that the marshalling yards were not “adjacent” 
to the City of Milwaukee within any reasonable interpretation of 
the word “adjacent” as used in the annexation statute. The 
supreme court voided the annexation on the other grounds and 
expressly stated that the question of the reasonableness of the shape 
of the annexation was an open legal issue in Wisconsin.” 

In the Brookfield annexation case referred to above, the supreme 
court held that the suitability and adaptability of land for an- 
nexation was subject to a rule of reason. It would appear to be a 
clear implication of that decision that “adaptability” and “situa- 
bility” could include the reasonableness of the shape of the territory 
sought to be annexed as well as its contents. However, in State 
ex rel. Badthe v. School Board,” the supreme court in a 4 to 3 de- 
cision held that the annexation by one school district of land lying 
in another school district which only touched the first school district 
at one corner did include “adjoining land” within the meaning of 
section 40.075 of the statutes, the school annexation statute. In the 
Badtke case one school district annexed an irregularly shaped area 
which touched the annexing district’s boundaries only at two 
corners. The opponents argued that the annexation was a gerry- 
mander because it annexed taxable property without taking a 





* A notorious example is the ““Burbey West’’ annexation by Milwaukee 
in 1955 where the annexation department helped a subdivider ‘‘connect’’ 297 
acres of land containing two electors to Milwaukee's city limits by means of 
many “‘shoestrings,’’ one being 1856 feet long and varying between 60 to 120 
feet in width. The annexation carefully omitted 27 residences in the immediate 
vicinity, where land was not purchased by the subdivider. For map of Burbey 
West, see Appendix A, Infra p. 39. The circuit court of Milwaukee County 
invalidated the annexation on grounds of improper posting without passing on 
the question of whether the area was ‘‘adjacent’’ to Milwaukee. Town of 
Granville v. City of Milwaukee, Case No. 255-945, decided February 2, 1956. 

259 Wis. 56, 47 N.W.2d 442 (1951). 

Id. at 61, 47 N.W.2d at 445. ‘‘Because of the conclusions arrived at we 
do not consider it necessary to consider the contention of the town that the at- 
tempted annexation is unreasonable because of the shape of the area... . 

© 1 Wis. 2d 208, 83 N.W.2d 724 (1957). 
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commensurate number of school children. Four of the justices 
concluded that the annexed area was “adjoining” because prior 
decisions had held that adjoining required only that the second 
area touch the first at any point, even a corner. The court ex- 
plained in dicta which was unnecessary to the decision that “ad- 
jacent” was a broader word that “adjoining” and included nearby 
land which did not necessarily touch. The court agreed that the 
particular annexation might be an unfair gerrymander but noted 
that the State Superintendent of Schools had the authority to 
order the revision of school boundaries and had so done in one or 
more gerrymander cases. 

As a matter of semantics, the dicta in the Badtke decision would 
seem to indicate that territory annexed under the municipal an- 
nexation statute’s phrase “territory adjacent to any city may be 
annexed’” can be irregularly shaped and need not touch the 
annexer’s city limits. I believe any such application of the Badtke 
dicta to the municipal annexation statute to be erroneous for three 
reasons. First, the Badtke dicta was based upon what the court 
considered to be the holding in Hennessey v. Douglas County” con- 
cerning the meaning of “adjacent.” Actually the Hennessey case 
concerned the question of whether a lot which existed near but 
did not front on a street could be assessed for improvements made 
in the street. The assessment statute provided that property which 
was benefited by the improvement might be so assessed and the 
benefited area could include all land “abutting or adjacent” to the 
street. Actually the Hennessey statute is completely different in 
purpose from the annexation statute. “Adjacent” linked to 
“abutting” could only mean something additional, such as “nearby 
but not touching.” The court in the Hennessey case, incidentally, 
noted near the end of its opinion: “The meaning of the word ad- 
jacent, . . . is a relative, and by no means a definite and absolute, 


term. 

Second, municipal annexations have for a long time been per- 
mitted under two statutes which, read together, clearly indicate 
that “adjacent” cannot include land which does not touch the 
annexing municipality's boundaries. Section 62.07 of the 1955 
statutes provided that “territory adjacent to any city may be an- 
nexed . . . ” whereas section 66.025 provides “ . .. territory owned 
by and lying near but not necessarily contiguous to a village or 





® Wis. STAT. § 62.01(1) (1955). 
"99 Wis. 129, 74 N.W. 983 (1898). 
Id. at 141-42, 74 N.W. at 987. 
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city may be annexed.” Section 66.025 was originally added to the 
statutes after the predecessor of 62.07 was already on the books, 
undoubtedly in order to permit municipalities to annex non-touch- 
ing lands if they owned such lands.* Furthermore, the revision of 
the annexation statute in October 1957, which was both a clarifica- 
tion and change in annexation procedures, substituted the word 
“contiguous” for “adjacent” in what had formerly been section 
62.07.“ Also the school annexation statute, which was used or 
abused according to one’s individual opinion, in the Badtke case, 
was repealed by the 1957 legislature.” 

Third, annexation decisions in other states have in some instances 
held that “adjacent” land must not only touch but must have such 
a shape as to permit communication and the extension of city 
services between the city and the newly annexed area.” Thus, shoe- 
string or gerrymander annexations have been voided as not be- 
ing “adjacent” to the annexing city. 

The shoestring or gerrymander annexation is not a rare phe- 
nomenon. The tendency of subdividers to reach far out into the 
countryside for vacant land and then desire to attach it to the city 
for possibly subsidized services is natural but where the intervening 
residents are opposed to annexation, it leads to annexations which 
in reality are no more than isolated areas connected by means of 
a technical strip a few feet wide. Such a result seems to violate 
legislative intent and creates crazy-quilt boundaries which are 
difficult for both city and town to administer. An effort was made 
in 1957 to persuade the Legislative Council to include in its then 





* Wis. STAT. § 66.025 (1955) first became law in 1925, whereas the 
original version of WIS. STAT. § 62.07 (1955), was adopted in 1889. See also 
Smith v. Sherry, 50 Wis. 210, 6 N.W. 561 (1880), holding that a noncon- 
tiguous land cannot be incorporated as a village. In view of the Smith decision 
there is some doubt whether the legislature could validly authorize the annexa- 
tion of nontouching land. 

“ § 3 of Bill 825A creating WIS. STAT. § 66.021 (2). 

* Wis. Laws 1957, c. 537, published August 17, 1957. State ex rel. 
Badtke v. School Board, 1 Wis. 2d 208, 83 N.W.2d 724 was decided June 4, 
1957 so that one can infer that the legislature intended to put a stop to gerry- 
mandering of school districts through the loose interpretation of the word 
‘“tadjoining’’ in the school annexation statute, Section 40.075, as occurred in the 
Badtke case. 

* Pyle v. City of Shreveport, 215 La. 257, 40 So.2d 235 (1949); Wild 
v. People, 227 Ill. 556, 81 N.E. 707 (1907) (holding corridor 50 feet wide 
and 4 mile long mere subterfuge) ; State ex rel. Danielson v. Village of Mound, 
234 Minn. 531, 48 N.W.2d 855 (1951) (railroad right-of-way five-eighths 
mile long held invalid connection); Potvin v. Village of Chubbuck, 76 
Idaho 453, 284 P.2d 414 (1955); Clark v. Holt, 218 Ark. 504, 237 SW.2d 
483 (1951); and other cases cited in BYRNE, MUNICIPAL LAW, § 2-35 nn. 16 
% 26. Contra: People v. Los Angeles, 154 Cal. 220, 97 P. 311 (1908) (strip 
16 miles long and one-half mile wide upheld). 
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proposed massive revision of all annexation statutes a provision 
expressly outlawing shoestring 2nd gerrymander annexations.” The 
subcommittee considering the bill, however, concluded that draft- 
ing such a provision in precise terms was too difficult or actually 
impossible and that the matter was better left to the courts.” 

Prior to the Badtke decision, Judge Reis in the Circuit Court of 
Dane County had voided one shoestring annexation on the ground 
that it was not adjacent within the meaning of the statute” and 
subsequent to the Badtke decision Judge Fox in Rock County” held 
that the Badtke case was controlling in municipal annexations. The 
fact that the Badtke decision was a 4-to-3 decision on school annexa- 
tions and the Brookfield decision, pointing in the opposite direction, 
was a unanimous decision on municipal annexations, means that 
this issue remains in some doubt.™ 





* One draft submitted to the Urban Development Committee of the Legis- 
lative Council to introduce the subject for their consideration read: 

Territory shall not be deemed contiguous to any city or village, on all 

the facts where 

(a) The boundaries of the territory proposed for annexation are so 

shaped that the territory would be connected to the existing 
boundary of the annexing municipality by means of an unreason- 
ably thin or long isthmus or bridge of land; or 

(b) the boundaries of the territory are drawn in a gerrymandering 

fashion so as to exclude, without any good reason in the public 
interest, the residences of a number of electors who are sub- 
stantial in proportion to those residing within the said territory 
and who reside on parcels of land immediately adjacent to the 
said territory. 
Letter of author to Charles Goldberg. a member of the committee, January 2, 
1957. 

* Explanation of Maxwell Herriott, a member of the committee, to author 
March 11, 1957. Mr. Herriott explained that some gerrymanders had gone to 
extremes that ought to be checked but was doubtful if any legislation could be 
drafted which could avoid the use of terms which were necessarily so general as 
to invite disputes as to their meaning. He thought that probably the matter 
could be better handled by the courts construing ‘‘adjacent”’ so as to outlaw ex- 
treme shoestring and gerrymander annexations. Thereupon the author sent a 
second possible bill to the committee, drafted to meet the committee’s objections to 
the first draft. It read: 

Territory which is so located or shaped as to prevent the orderly exten- 
sion to it of municipal services furnished by the annexing municipality 
shall not be deemed contiguous to such municipality. The action of any 
municipality in annexing any territory shall be deemed a finding that 
such territory is in fact contiguous to such municipality and no such finding 
shall be set aside until shown to be arbitrary and capricious. 

Letter of author to Maxwell Herriott, March 11, 1957. The committee took 
no action on the suggestions, continuing to consider the matter to be one which 
could best be handled by the courts. 

* The annexed area was “tied” to the city limits by a railroad track one- -half 
mile long which the judge stated “‘is not all usable for municipal purposes.”” Town 
of Blooming Grove v. Madison, decided Oct. 20, 1953. 

Town of Beloit v. City of Beloit, decided July 26, 1957. 
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XI. Current LEGAL PROBLEMS AND PossIBLE ANSWERS 


As a result of the recent trends in annexation, incorporation and 
judicial decisions, there are many legal questions which will have 
to be decided by the supreme court in the next few years. They 
include the constitutionality of the Oak Creek Law, a decision as 
to whether town land sought to be consolidated with a neighboring 
municipality is subject to any constitutional or statutory limitation 
under the Lammers or Brookfield rules, and a clear decision as to 
whether there is statutory limitation on the reasonableness of shape 
in municipal annexation cases. Other more technical questions 
exist, all of which relate to the court’s current concept of the power 
of the majority of local inhabitants to determine their boundaries.™ 

The answers to the foregoing questions depend in a large part on 
the manner by which the court reconciles the Lammers and Brook- 
field decisions. While the Oconomowoc decision of 1955 literally 
appeared to make the Oak Creek Law unconstitutional (see dis- 
cussion supra pp. 23-24), it may now be less significant than the impli- 
cations of the Brookfield decision. Two of the four-judge majority 
of the Oconomowoc decision have since left the court; the court 
decisions have become much more liberal since 1955, and the 
Oconomowoc decision arose on a demurrer and in large part con- 
cerned a technical pleading point. Where the court since 1955 has 
faced actual cases on the merits, it has been increasingly more favor- 
able to upholding annexations.™ 

The Brookfield decision is an annexation decision but seems to 
mark a point of departure, at least in the annexation field, from 
the plain implication of the Lammers decision. The implication 
there was that a certain amount of de facto land development must 





#1. Note that an area in order to be incorporated may include ‘‘adjacent lands 
as are naturally connected with, and are reasonably appurtenant and necessary for 
future growth. . * State ex rel. Holland v. Lammers, 113 Wis. 398, 414, 
89 N.W. 501, 502 "(1902). It would seem plausible that a court would void 
annexations which are artificially connected with the city and where the city 
council’s determination on that point is clearly arbitrary and capricious. 

8 Such questions include the highly technical one as to whether the re- 
quirement of § 62.06 that the proposed city contain an incorporated village or 
“‘unincorporated village . . [ having] the area and density of population re- 
quired by Sec. 61.01 [the village incorporation statute]’’ means that the pro- 
posed city must under the Lammers rule have (i) the characteristics of a city and 
(ii) also have the characteristics of a village within the area having the popula- 
tion and density required for a village. Further, since § 62.06 was originally 
drafted when villages required a density of 300 persons for each square mile 
and then that density requirement was dropped for 48 years and then re-introduced 
and increased in 1939, a question arises as to whether § 62.06 refers to the pre- 
1882 density requirements for villages or the present density requirements. 
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precede the time when the local inhabitants become legally entitled 
to acquire the powers of an incorporated municipality so as to be 
able to deal with local problems, including the proper development 
of such land. Possibly the Lammers doctrine and Brookfield decision 
can be reconciled only on the strict legal grounds expressed by the 
court, namely, that the Constitution prevents the creation of an 
overly sparse new municipality but in no may limits the expansion 
of an existing municipality into sparsely settled areas. On the 
other hand, it is quite possible that the court is also aware, as in- 
dicated in the Brookfield decision, of the need for adequate planning 
of land use development in advance of the fantastically rapid devel- 
opments in suburban areas which became so common after World 
War II. In 1902 when the Lammers decision was decided no zon- 
ing laws existed in the United States, whereas today one of the 
principal advantages of incorporation or annexation in suburban 
areas is the acquisition, before the subdividers apply their meat ax 
to the countryside, of the power to zone the land for the long-range 
public interest. To be sure, it is true that towns can acquire the 
power to zone either alone,“ or in conjunction with a sometimes 
stifling requirement of approval by the county board of supervisors, 
but frequently town boards are either ill-equipped or indisposed to 
exercise zoning powers with any vigor or foresight. Consequently, 
a large-scale annexation to a neighboring municipality with high 
zoning standards or the creation of a new municipality whose first 
officers will be dedicated to high zoning standards has often be- 
come the dominant motive behind such large-scale annexations or 
incorporations.” It is the author’s opinion that the supreme court 
is well-aware of these current developments and therefore will be 
increasingly reluctant to limit, on constitutional or statutory 
grounds, the power of a majority of the local inhabitants to choose 
their form of government or municipal boundaries. 





1 Blooming Grove v. Madison, 275 Wis. 342, 81 N.W. 2d 721 (1957); 
Town of Brookfield v. City of Brookfield, 274 Wis. 638, 80 N.W. 2d 800 
(1957) (holding that some petitioners could sign petition for first time after 
petition was filed with annexing city) ; Greenfield v. Milwaukee, 272 Wis. 388, 
75 N.W. 2d 434 (1956) and 273 Wis. 484, 78 N.W. 2d 909 (1956). Com- 
pare: Greenfield v. Milwaukee, 272 Wis. 610, 76 N.W. 2d 320 (1956). 

Wis. STAT. § 60.74 (1955). 

* Wis. STAT. § 59.97(2) (d) (1955). 

1% Zoning is commonly an important objective of incorporations and an- 
nexations elsewhere in the country. Crouch, Government of Metropolitan Region, 
U. PA. L. REV., 474, 483 (1957) (as to Los Angeles area); WINTER, AN- 
NEXATION AS A SOLUTION TO THE FRINGE PROBLEM 20, 21, (Library of 
Congress Microfilm #A-C 1-1717) (Dallas’ large annexations since 1948 cov- 
ered undeveloped land which the city sought for zoning control and to block 
further expansion of two suburbs) . 
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It is true that the creation of multiple hastily designed suburbs” 
can lead to a variation in zoning patterns within the metropolitan 
area which has some serious adverse effects. Some municipalities 
are smaller than they ought to be in both size and economic re- 
sources and sometimes the zoning policy of one or more suburbs 
will not make a proper adjustment to the needs of the over-all 
metropolitan area, or, even worse, may be as arbitrarily overstrict 
as the town governments have often been arbitrarily lenient. How- 
ever, it would seem that unless the legislature reverts to the mid- 
nineteenth century practice of creating new villages or cities itself 
(and thereby controlling the sensibleness of both the act of creation 
and their boundaries) or gives some guidance to local inhabitants 
in drawing municipal boundaries, the solution to the zoning prob- 
lem which arises from multiple municipalities living side by side 
would clearly be for the creation of some metropolitan” or regional 
zoning authority” which could moderate inequities arising be- 
tween them. Perhaps if such a regional authority now existed and 
were effective in actual practice, the urge for new incorporations 
and large-scale annexations would decline considerbly. At the root 
of all of the last decade’s furious incorporation and annexation ac- 
tivity is the population explosion in our suburban areas and the 
underlying economic and social dispute of whether the subdividers 
or the older inhabitants will control the zoning, which, in turn, de- 
termines the future appearance and characteristics of suburban 
communities. 





™ The boundaries of suburbs are often determined by the luck of an an- 
nexation war with the central city. A description of the incorporation-annexa- 
tion melee near the Dallas-Fort Worth area would apply equally well to much 
that happened in the Milwaukee metropolitan area between 1950 and 1957. 

Annexations and incorporations may proceed in cyclical fashion under the 
broadly discretionary rules that are available. Suburban communities in- 
corporate to avoid annexation. Cities annex in order to prevent incorpora- 
tions and to preclude other incorporated areas from annexing particular 
territories. The cycle begins with either incorporation or annexation, and 
the first one used may lead to use of the second and further employment of 
the first. THE STATES AND THE METROPOLITAN PROBLEM, 39 (1956). 

# Such as banning churches altogether at a time when there is no vacant 
land available in the older communities for the erection of new churches. Or, 
more often, the blanket prohibition of business even on roads where heavy traffic 
is depreciating residential values and would make local business prosper. 

1° This was proposed for Milwaukee County in the 1957 legislature. 

1° This idea has great favor among planning consultants. Legislative au- 
thority does exist for a seven-county regional planning commission, but no 
county board has yet exercised its right to adopt such a plan. See speech of Elmer 
Krieger, Executive Secretary to Milwaukee Land Commission, before Public 
Enterprise Committee, deploring the growth of ‘‘rural slums’’ in the Milwaukee 
metropolitan area. Milwaukee Sentinel, Sept. 27, 1957. Mr. Krieger stated 
that only a regional agency could protect the metropolitan area from further 
“‘*haphazard”’ development. 
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XII. PREDICTION FOR THE FUTURE 


With the foregoing reconciliation of the Lammers and Brookfield 
decisions in mind we predict that the supreme court will decide as 
follows on the principal unresolved questions concerning the 
characteristics of land which can be incorporated, consolidated or 
annexed: 

1. Update the Lammers doctrine definition of city character- 
istics to reflect modern conditions and thereby uphold most 
bedroom cities which have been incorporated. 

2. Subject the application of the Oak Creek Law to the 
Lammers doctrine. 

3. Hold that consolidations, like their first cousin — annexa- 
tions — are not subject to any constitutional limitations but 
conceivably are subject to the same rule of reason as annexa- 
tions. 

4. Hold that the shape of an annexation is relevant in de- 
termining whether the annexer acted “arbitrarily and caprici- 
ously” in concluding that the annexed land was suitable for and 
needed for annexation. On the other hand, the shape of an 
annexation will have to be truly extreme before the court will 
hold it to be “capricious” and thereby void the annexation. 
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Some Problems Involved in an 
Apportionment of Municipal Assets 
And Liabilities Upon Detachment 
of Territory 


MAXWELL H. HEeErriottT* 


A need for enlarged authority in respect to local government 
arises from time to time because of the concentration of population 
outside incorporated communities. Such need is usually met by the 
transfer of the territory in question from one municipality to another 
which has or will have the requisite powers for the local government 
needs. Such territorial transfers occur upon the creation of (a) a 
city or village by incorporation or (b) a town or school district by 
division of an existing town or school district. Such territorial 
transfers also occur when two municipalities are consolidated into 
one or when territory is detached from one municipality and an- 
nexed to another. 

During the last two or three decades the daily newspapers as well 
as the court reports have reflected the criminations and recrimina- 
tions incident to this governmental evolution. Less well known are 
the fiscal problems which arise after the territorial transfer has been 
lawfully consummated, i.e., the apportionment of the assets and 
liabilities of the municipality from which territory was detached 
when only a part of such existing municipality is transferred. 

At common law there was no adjustment of assets when territory 
was transferred from one municipality to another. The original 
municipality retained all its assets and remained liable for all its 
public obligations.’ Of course such a territorial transfer could not 
confiscate or destroy contract rights and third parties could, in 
appropriate cases, require the transferred territory to provide 





*B.A. 1920, Grinnell College; M.A., B.C.L. 1923, Oxford University; 
LL.B 1924 University of Wisconsin; member, Wisconsin Bar Association and 
Milwaukee Bar Association; member, The Americal Law Institute; partner, 
Quarles, Herriott & Clemmons, Milwaukee, Wisconsin. 

1 School Directors of Ashland v. Ashland, 87 Wis. 533, 58 N. W. 377 
(1894); Joint School District No. 8 v. School District No. 5, 92 Wis. 608, 
66 N.W. 794 (1896); Emery v. Worcester, 137 Wis. 281, 118 N.W. 807 
(1908); Wauwatosa v. Union Free High School District, 250 Wis. 266, 26 
N.W. 2d 535 (1947); Cassian v. Nokomis, 254 Wis. 94, 35 N.W. 2d 408 


(1948). 
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through a tax levy for its portion of such contract obligations. Most 
of the early statutes deal with machinery whereby such third party 
obligations could be enforced when territory liable therefor was 
transferred from one municipality to another. 

Moreover, in so far as title to tangible property was concerned, 
as early as 1860 the Wisconsin Supreme Court held in Town of Mil- 
waukee v. City of Milwaukee,’ that while the legislature had the right 
to change the territorial limits of a municipal corporation and effect 
a detachment from a town of a portion of its territory and annex 
it to another municipality, it did not have the power, directly or 
indirectly, to divest a municipal corporation of its title to property 
without the consent of its inhabitants. In that case it was held the 
mere transfer of territory did not divest the Town of Milwaukee 
of title to property located in the territory which was transferred 
to the City of Milwaukee. 


Various legislative enactments to provide for apportionment of 
municipal assets and liabilities upon transfer of municipal territory 
were adopted from time to time and culminated in 1921 in a re- 
vision, now section 66.03, of the Wisconsin statutes. The Revisor’s 
1921 note read as follows: 

Uniform system is here substituted for the numerous repetitions 

of detail now in the statutes. The same principle of adjustment 

is provided in all cases by the various sections here consolidated, 

and the present system provides one . . . procedure for all 

cases, in language sufficiently general to cover all cases.* 

Section 66.03 directs an assignment to the transferee municipality 
of assets and liabilities of the municipality from which the territory 
was detached (1) as of the date when the territory was transferred 
and (2) in the proportion that the value of all taxable property, real 
and personal, in the territory transferred bears to the value of all 
similar taxable property of the entire municipality from which said 
territory was detached. The value prior to 1957 was the assessed 
valuation according to the last assessment roll.* However, the ratio 
is now based on the equalized valuation when territory is detached 
from a joint school district," and an average of the last five years of 





712 Wis. *93 (1860). 

® Revisor’s Note to Bill 22-S (1921) enacted as Wis. Laws 1921, ¢.396. 
Since this general revision, section 66.03 has been amended by the following: 
Wis. Laws 1931, ¢.394; Wis. Laws 1937, ¢.231; Wis. Laws 1939, ¢.476; 
Wis. Laws 1941, c.147; Wis: Laws 1949, ¢.262, ¢.639; Wis. Laws 1951, 
¢.285, ¢.535; Wis. Laws 1953, c.310, ¢.442; Wis. Laws 1955, c.142, ¢.521, 
c.652; Wis. Laws 1957, ¢.382, ¢.538, c.564, c.676. 

“Wis. STAT. § 66.03 (2) (1955), renumbered as WIS. STAT. § 66.03 
(2) (a) by Wis. Laws 1957, c. 538. 
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the local assessed valuation when the transfer results in a new city 
or village.* 

In most instances the statutes specify when municipal territory is 
transferred. Thus the transfer of school district territory pursuant 
to section 40.03 becomes effective July Ist following the recording 
of the order, or upon entry of judgment or upon remittitur of the 
record in the event of affirmance upon an appeal to the Supreme 
Court. The numerous statutes under which the school district 
territory may be transferred must be examined in each instance to 
determine the effective date of the territorial transfer. Annexations 
and detachments become effective 90 days after the passage of the 
ordinance referred to in section 62.07 (3). However, in the case 
of detachment of farm land pursuant to section 62.075, the Legisla- 
ture expressly provided there should be no adjustment, assignment 
or transfer of assets and liabilities under section 66.03. In Town of 
Greenfield v. Village of West Milwaukee,’ upon showing there was 
no injustice affected thereby, the trial court accepted the end of 
the month in which the territory was transferred as the date as of 
which the apportionment should be made since the accounting in 
respect to receipts, payrolls and other factors was as a practical 
matter thereby facilitated. 

When a new municipality is created, the territory is transferred 
upon consummation of the organization of the town or the incorpo- 
ration of the village or city.” The events listed in the applicable 
statutes, upon the happening of which a new town, village or city 
comes into existence, may antedate the time when the new munici- 
pality can or actually does assume the responsibility for local 
government within its boundaries. Local government for the trans- 
ferred territory for a period of time must be provided by the munici- 
pality from which the territory has been detached. The municipality 
rendering the local governmental services during such interim 
period should be entitled to reimbursement in full if, as the statute 
seems to declare, it is deprived of any part of the revenues accruing 
to the new municipality after the territorial transfer is consummat- 
ed. The possibility of inequity in this situation is manifest, but the 
power to remedy it, by deferring the apportionment until the new 
municipal government actually takes over, is vested in the legislature 
and not in the courts. The date on which municipal territory is 





5 Wis. STAT. § 66.03 (2) (c) as created by Wis. Laws 1957, c. 382. 
* Wis. STAT. §66.03 (2) (b) as created by Wis. Laws 1957, c. 538. 
7272 Wis. 215, 75 N.W.2d 424 (1956). 

*WIs. STAT. §§ 60.05 - .065, 61.10, 62.06 (1955). 
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deemed transferred will hereinafter sometimes be referred to as “the 
apportionment date.” 

The statutory apportionment ratio, which is based on the assessed 
valuation of the taxable property, both real and personal, would, of 
course, exclude from its computation the value of exempt property, 
which, though it may appear on the assessment roll of the local 
municipality, does not appear there as taxable property. It is not 
clear whether the value of municipally owned property, which 
appears upon the assessment roll with a value for school taxes pur- 
suant to section 59.07 (13), should be included in the computation of 
the statutory apportionment ratio. 

The statute provides that the apportionment and assignment be 
made by an apportionment board selected by the governing bodies 
of the respective municipalities.’ This function is legislative in 
character, but the circuit courts have jurisdiction to determine dis- 
puted issues when the apportionment board is unable to agree,” 
and this jurisdiction may be invoked by petition when the appor- 
tionment board is unable to agree.”4 The decision of the circuit 
court constitutes a judgment. Frequently, because of inability to 
determine the amount of contingent assets or liabilities at the time, 
such judgment would be interlocutory in character, although final - 
as to the issues determined thereby.” 

The disputes incident to an apportionment of municipal assets 
and liabilities usually arise in respect of (a) which assets or liabilities 
are apportionable and (b) what basis should be used for valuing 
tangible assets for the purpose of their assignment in specie or of an 
apportionment of value pursuant to section 66.03 (7) of the statutes. 
Herein we shall discuss some of the problems in these two areas of 
dispute, dividing apportionable assets and liabilities of a munici- 
pality into the following categories: 

1. General Fund-net surplus or deficit, including contingent 
assets and liabilities, e.g., state aids and state distributed taxes, the 
amount of which is not determinable when the territory is trans- 
ferred. 

2. Tangible Assets - equipment, buildings and land. 





* Wis. STAT. § 66.03 (5) (1955). 

2 Cassian v. Nokomis, 254 Wis. 94, 100, 35 N.W.2d 408, 411 (1948). 

a See WIS. STAT. §66.03 (8) (1955), except in the case of municipally 
owned public utilities, where the Public Service Commission has initial jurisdiction 
under WIS. STAT. § 66.03 (4) (1955). i 

™ Town of Greenfield v. Village of West Milwaukee, 272 Wis. 215, 75 
N.W.2d 424 (1956). 
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1. GENERAL FuNpD, SURPLUS OR DEFICIT 


It is clear from section 66.03 (7) of the statutes that the apportion- 
ment of assets and liabilities contemplates that the net general fund 
is apportionable, and may, of course, consist of only liabilities. 
In such an event the statute contemplates the assignee will levy and 
collect the necessary taxes to meet this obligation, and such levy 
may be required to pay the net liabilities assigned or periodically 
to pay annual installments of principal and interest when the same 
shall become due. 

Cash or securities subject to control by the governing body are 
not necessarily includible as apportionable assets. Thus a fund 
administered by the town board for rubbish removal under section 
66.049 was held to be in the nature of a trust fund for a specific 
portion of residents of the town, and hence not an apportionable 
asset; and a utility district fund created from special taxes under 
section 66.072 was likewise held to be not apportionable.” 

On the other hand, a special fund set aside for a specific purpose, 
such as the construction of a community building, if derived from 
general property taxes, is an apportionable asset, as the community 
building would be if it had been erected.” Yet a fund, though de- 
rived from general property taxes, may not be an apportionable 
asset because of vested rights of third persons, e.g., pension or retire- 
ment funds. Moreover, the amount of special charges made to 
reimburse general fund expenditures, e.g., snow removal for pri- 
vate individuals, should also be treated as apportionable assets.” 

Moreover, moneys which without authority have been illegally di- 
verted, will be considered as being in the general fund for purposes 
of allocation.” Likewise, obligations due a municipality, whose 
amount is determinable on the basis of facts existing at the appor- 
tionment date, are apportionable assets at their net value, usually 
face value, unless there is proof of uncollectibility. 

The statutory apportionment fraction was determined at a time 
when the principal source of municipal revenue, and hence of the 
funds invested in tangible assets, consisted of general property taxes 
raised on the basis of the assessed value of the taxable property 
of the municipality. Special assessments had reference to specific 
properties and were limited even when levied under the police power 





Village of Bayside v. Town of Milwaukee, 267 Wis. 448, 455-56, 66 
N.W.2d 129, 133 (1954). 

Milton Junction v. Milton, 263 Wis. 367, 57 N.W.2d 186 (1953). 

% Cassian v. Nokomis, 254 Wis. 94, 97, 35 N.W.2d 408, 412 (1948). 

% Hohl v. Westford, 33 Wis. 323 (1873). 
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to the cost of the proposed improvement, which, as noted below, were 
not considered as an apportionable asset. With the advent of 
state aids and state distributed taxes, the situation arose in which 
assets were collected by the state on one basis and distributed to 
the various municipalities on another basis, each of which may be 
different from the basis of the statutory apportionment fraction 
described in section 66.03. Such assets were of necessity frequently 
contingent for some period of time. Such assets, though contingent 
as to both existence and amount, would be apportionable assets. 
This was expressly noted by our supreme court in Cassian v. 
Nokomis," where Mr. Justice Fairchild stated: 

Although the payment of delinquent taxes and the receipt of 

federal, state and county aids are only contingencies they are 

generally regarded as assets of a town. (cases cited) If they are 
based on the population, assessed valuation, number of miles 
of highways, residence of taxpayers, location of forestcrop land, 
number of motor vehicles, moneys paid for transporting high- 
school students, or other conditions existing before the division 
of the town, justice requires that the taxpayers in the new town 
receive their proportionate share. Sec. 66.03 (2) Stats., provides 
that the only basis for distribution shall be the assessed valua- 
tion regardless of the basis of the grant. (Emphasis supplied.) 

Thus, if a territorial transfer is consummated after the current 
assessment for property taxes has become fixed, a part of the general 
property tax levied in the following December is an apportionable 
asset. For example, if the territorial transfer was made September 
30th, seventy-five per cent of the subsequently levied general prop- 
erty tax should constitute an apportionable asset. The remaining 
twenty-five per cent should be divided between the two munici- 
palities on the basis of the collections from the respective munici- 
palities. The division of this asset after territorial transfer prior 
to 1957 had a basis similar to the apportionment ratio because the 
general property tax is spread in proportion to the last assessed 
value of taxable property. However, such is not the case now in the 
matter of incorporations” or transfers of joint school district terri- 
tory.” 

When the amount of a state aid or state distributed tax is de- 
termined on a basis other than the current assessed value of taxable 
property, e.g., income taxes pursuant to section 71.14 of the statutes, 
or liquor taxes pursuant to section 139.28 of the statutes, additional 





1% 254 Wis. 94, 101, 35 N.W.2d 408, 411 (1948). 
Wis. STAT. § 66.03 (2) (b) as created by Wis. Laws 1957, c. 538. 
% Wis. STAT. § 66.03 (2) (c) as created by Wis. Laws 1957, c. 382. 








46 WISCONSIN LAW REVIEW [Vol. 1958 


problems may arise if the basis consists of conditions which exist 
over a period of time. Income received during a fiscal period or the 
federal census which is taken only once in a decade would give rise 
to this problem. 

Thus, suppose the territorial transfer had been made March 31, 
1957. At that time the income of taxpayers on a calendar year basis 
was determinable for 1956, but the income tax would be assessed 
pursuant to returns filed up to April 15th, though partially pay- 
able in August. The amount distributable to the local municipality 
becomes ascertainable only after collection and deduction of certain 
costs as specified in section 71.14 of the statutes. However, in addi- 
tion to the 1956 income tax distribution, by March 31, 1957 twenty- 
five per cent of the calendar year 1957 had elapsed. Therefore, 
twenty-five per cent of the distributed portion of the 1957 income 
tax collected in 1958 or subsequent years, whether on the basis of 
the original income tax returns, office audits or additional assess- 
ments, would also constitute an apportionable asset. This was 
definitively settled by our supreme court in Village of Bayside v. 
Town of Milwaukee,” and Town of Greenfield v. Village of West 
Milwaukee,” where, in the latter case, it was stated: 

As was contended in Bayside v. Milwaukee, supra, (267 Wis. 
448) the town here contends that any taxes and fees collected 
by the state after the date of annexation do not constitute 
assets within the meaning of sec. 66.03 (7), Stats. The Bayside 
case has conclusively decided that issue. At page 459, Mr. 
Justice Currie stated: 

“The issue of whether that part of such state income taxes and 
other state taxes remitted to the town by the state subsequent 
to February 13, 1953 (date of incorporation), which had not 
been received by the state treasurer until subsequent to Febru- 
ary 13, 1953, constituted apportionable assets would appear to 
be ruled adversely to the claim of the town by our decision in 
Cassian v. Nokomis, (1948), 254 Wis. 94, 35 N. W. (2d) 408. In 
that case the town of Nokomis had been created out of part of 
the territory of the town of Cassian, and we quote the pertinent 
portion of the opinion in that case which we deem to be con- 
trolling here, as follows (p. 101): 

“ ‘Although the payment of delinquent taxes and the receipt 
of federal, state, and county aids are only contingencies they are 
generally regarded as assets of a town. See Owsley County Board 
of Education v. Owsley County Fiscal Court, 251 Ky. 165, 64 
S. W. (2d) 179, and District Township of Jasper v. District 
Township of Sheridan, 47 Iowa, 183. If they are based on. . 





* 267 Wis. 448, 66 N.W.2d 129 (1954). 
© 272 Wis. 215, 231-32, 75 N.W.2d 424, 432-33 (1956). 
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conditions existing before the division of the town, justice re- 
quires that the taxpayers in the new town receive their pro- 
portionate share.’ ” 

The town concedes that the department of taxation properly 
allocated to the village its one-fourth share of the 1950 levy of 
income to be allocated, that being the share due the village 
from October 1, 1950, to December 1, 1950. However, the town 
contends that such share having been allocated to the village, 
the village is not now entitled to additional share by appor- 
tionment. This matter is well settled in the Bayside case, where 
it was held, page 460, that “‘all state taxes received by the town 
subsequent to... (the date of incorporation), until such time 
municipality entitled to share in such taxes, constitute appor- 
tionable assets...” In the instant case, the date of annexa- 
tion, September 30, 1950, coincided with the date on which the 
state recognized the transfer of the annexed territory for tax 
purposes. Taxes collected from and remitted to the village 
after that date have no bearing upon the apportionable assets 
of the town as of September 30, 1950. As was stated by the trial 
court, “The distribution to the village pursuant to sec. 71.14 of 
a portion of the 1950 income taxes of residents and taxpayers of 
the annexed territory did not involve or foreclose an appor- 
tionment of town assets pursuant to sec. 66.03.” 


In the case of the liquor tax, the basis for distribution is the last 
federal census” though as an asset it is apportionable on the basis 
of the statutory fraction computed pursuant to section 66.03 (2). 
In 1955 the legislature directed that this be consummated by state 
officials when it enacted chapter 142 of the Laws of 1955, now section 
66.03 (7a). This can in a specific case effect an apparently inequitable 
result. West Milwaukee annexed forty-one per cent of the assessed 
value of the Town of Greenfield, but only seventy people out of a 
1950 federal census of 20,907. However, of a $12,000 liquor tax 
distributed on the basis of the 1950 population, West Milwaukee 
received $4,920. Other state aids and state distributed taxes from 
which such problems may arise are forest crop taxes,” public utility 
taxes,” highway state aids“ and state aids for school purposes.” 

An interesting difference exists as to the apportionment of the 
property acquired with a federal PWA grant. The Circuit Court 
for Milwaukee County held that a town hall was an apportionable 
asset and included in its value that portion of a federal PWA grant 
used in constructing it. However, the portion of the same PWA 





"Wis. STAT. § 139.28 (1955) 
"Wis. STAT. § 77.05 (1955) 
*Wis. STAT. § 76.28 (1955). 
“Wis. STAT. § 20.420 (1955). 

* Wis. STAT. §§ 40.50 - .56 (1955). 
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grant used to finance the construction of a water utility was excluded 
by the Public Service Commission from its value of said public 
utility property for apportionment purposes.” 

With respect to determining the amount of the general fund lia- 
bilities, the problems are similar to those involved in ascertaining 
the amount of the general fund assets. Thus liability for legal 
services lawfully incurred by the town board in opposing the terri- 
torial transfer is apportionable even though the amount thereof 
may not have been ascertained as of the date the transfer was made.” 
However, the costs of incorporating a portion of a town would seem 
to be allocable to the new city or village for whom incurred, and not 
to constitute an apportionable liability of the town. The amount 
required to complete a construction contract should be apportioned 
if the funds for the completion were included among the apportion- 
able assets or if the value of the structure when completed is treated 
as an apportionable asset. Though the assets of a pension or re- 
tirement fund may not be apportionable because third persons 
acquire vested rights therein, future payments required because of 
services rendered prior to the date of the territorial transfer would 
seem to be contingent liabilities apportionable under section 66.03. 

State aids or state distributed taxes which, in the first instance, 
are determined by the taxpayer, are subject to increase or decrease 
during a statutory period of time. There are also statutory periods, 
such as the three year statute under section 71.14 (7) during which 
a municipality may recover state aids and state distributed taxes 
erroneously paid to another municipality or may be required to 
repay amounts erroneously distributed to it. If increases or de- 
creases relate to conditions existing at the date of the territorial 
transfer, it is manifest they are apportionable assets and liabilities, 
albeit contingent. Therefore it is wise for the apportionment board 
or the circuit court to make provision for the apportionment of 
such assets and liabilities by keeping the apportionment proceed- 
ings open for some period of time. Thus in Cassian v. Nokomis,” 
a two year period was used in 1948 because the liquor occupational 
tax was being distributed on the basis of the 1940 federal census, 
but a six year period was employed in 1954 in Village of Bayside v. 
Milwaukee.” In the latter case the court reserved jurisdiction with- 





* St. Francis v. Public Service Comm’n 270 Wis. 91, 70 N.W.2d 221 
(1955). 

* Cassion v. Nokomis, 254 Wis. 94, 35 N.W.2d 408 (1948). 

Id. at 101, 35 N.W.2d at 411 (1948). 

267 Wis. 448, 66 N.W.2d 129 (1954). 
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out limitation as to time for certain contingent assets and liabilities, 
whereas by stipulation the interlocutory judgment fixed the final 
closing date in Town of Greenfield v. Village of West Milwaukee.” 

Because substantial amounts frequently are involved in additional 
assessments of income taxes and in erroneous distributions to towns, 
cities and villages, some provision should be made by agreement, if 
possible, otherwise by reference to the applicable periods of limita- 
tions. 


2. TANGIBLE AssETs — EQUIPMENT, BUILDINGS AND LAND 


Section 66.03 contemplates that tangible property may be assigned 
in specie. Thus, if the municipality from which the territory is 
transferred has a large number of trucks or items of road equipment, 
etc., they can be valued on a comparable basis and the proportionate 
share thereof assigned in specie to the transferee municipality. 

Issues concerning valuation usually arise in respect to land and 
buildings, or to equipment which the municipality from which the 
territory is detached either must or wishes to retain. Equipment 
which could be assigned in specie ought to be valued at replace- 
ment price, less depreciation. On the other hand, as to land and 
buildings, e.g., a village hall, which normally will not be sold and 
the value of which lies in its use for a special purpose, the amount 
actually invested in it, less depreciation, would seem the fairest 
valuation basis on which to apply the apportionment fraction. Of 
course the depreciation to be deducted should be determined on the 
basis of the economic life of the property for the purpose for which 
it was acquired. 

Having in mind the supreme court’s injunction that equity should 
be done as between the taxpayers, the purpose for which the tax- 
payer’s funds were placed in the asset should determine the basis 
on which it should be valued." Thus the voters and taxpayers of the 
transferred territory waive whatever benefit might conceivably arise 
from realization of appreciation in value of a village hall which can- 
not be apportioned between the parties. Furthermore, since the: tay- 
payers of the municipality from which the territory was detached, 
who live outside the said transferred territory, had no voice in the . 
transfer, they should not be required to account for wasealized ap- 
preciation absent proof that the property is to be sold or converted 
into cash. 





272 Wis. 215, 75 N.W.2d 424 (1956). 
* Cassian v. Nokomis, 254 Wis. 94, 101, 35 N.W.2d 408, 411 (1948). 
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The courts will probably value tangible property for the purpose 
of apportionment on the basis which the court thinks produces the 
most equitable result considering the type of property sought to be 
valued and the circumstances incident to a refusal to assign the 
same in specie. Thus in Town of Greenfield v. Village of West Mil- 
waukee,” the circuit court used the original cost for the land, the 
original cost less depreciation for buildings, and also for equipment 
which the town had owned for some years. However, it valued an 
addition to the town hall, which was in the course of construction, 
at the contract price therefor, and recently acquired equipment at 
the purchase price thereof. In an apportionment between the City 
of St. Francis and the Town of Lake, in which the issues concern- 
ing value required several weeks of trial, the circuit judge found 
as fair and reasonable for purpose of apportionment, the mean aver- 
age between the reproduction cost less observed depreciation, 
proffered by one partner, and the historical cost less straight line de- 
preciation, proffered by the other. The value of bridges, highways 
and of public improvements installed therein, if not part of a 
municipally owned public utility, is deemed reflected in the assessed 
value of the taxable property, and hence, though ownership may be 
affected by the territorial transfer, are not treated as apportionable 
assets or liabilities.” 

Since section 66.03 of the statutes makes no provision for interest 
and the net claim is not a liquidated one, interest is not recoverable 
prior to entry of a judgment. However, since the assets and liabilities 
are or should be reflected on the books of the transferor municipality 
or of some other public body, it would seem that five per cent inter- 
est should be allowed on the assignable portion of the non-contin- 
gent assets and liabilities in esse upon the apportionment date. 
This interest should commence, say, one year after said date. Since 
either party can petition the circuit court to make the apportionment 
and order the assignment if the apportionment board is unable to 
agree, the suggested interest provision seems to the writer to be fair 
and shouid aid in expediting the apportionment and assignment of 
such assets and liabilities. 

, Neediess to say, the foregoing does not purport to be a complete 
oc definitive discussion of the problems which can arise in the ap- 
portionment of municipal assets and liabilities upon detachment 





272 Wis. 215, 75 N.W.2d 424 (1956). 

* Cassian v. Nokomis, 254 Wis. 94, 102, 35 N.W.2d 408, 412 (1958); 
St. Francis v. Public Service Commission, 270 Wis. 91, 70 N.W.2d 221 
(1955). 
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of municipal territory. However, the nature of the problems which 
have arisen and the lack of specific statutory guides for an equitable 
adjustment indicates that a study of apportionment problems and 
a revision of section 66.03 might well be undertaken by the Wis- 
consin Legislative Council. 








Foreign Jurisdiction and the 
American Soldier 


“THE ADVENTURES OF GIRARD” 


Gorpon B. BALDWIN* 


A little spark may start a mighty blaze; 

A gentle breeze a stormy gale may raise. 

A little cloud may bring a flood’s downpour, 

A distant flash may end in thunder’s roar. 

Thus, starting as only spark, breeze, cloud, or flash, 
They end as fire, and flood, and tempest’s crash.’ 


Until the Supreme Court rendered its decision on July 11, 1957,’ 
the Girard incident threatened the existence of the American- 
Japanese alliance. A relatively minor occurrence, normally handled 
without great public stir, developed into a serious international 
controversy. The issue was simply whether Army Specialist Third 
Class William S. Girard would be tried in a Japanese criminal court 
for causing the death of a Japanese woman at a time when he was 
alleged to be on guard duty. 

The Supreme Court’s per curiam decision ended one phase 
of the controversy by dissolving the district court’s injunction thus 
permitting the United States Army to deliver Girard to the Japanese 
for trial. The Supreme Court held that no constitutional or statu- 
tory provision prohibited the United States from waiving any right 
it had to exercise criminal jurisdiction over the soldier, and that 
this waiver was authorized by the provisions of the Protocol to 
Amendment Article XVII of the Administrative Agreement between 
the United States and Japan.* The holding seems to involve these 
considerations: 





* A.B. 1950, Haverford College; LL.B. with specialization in Internation- 
al Affairs, 1953, Cornell University; member, New York and Supreme Court 
Bars; private practice 1953, 1957; Judge Advocate General's Corps, U. S 
Army, 1954-57; Instructor, Judge Advocate General’s School, U. S. Army, 
1955-57; Visiting Assistant Professor of Law, University of Wisconsin, 
1957-58. 

* Calderon, The Physician of his own Honor, Act 1, Scene 3. 

2 Wilson v. Girard, 354 U.S. 524 (1957), reversing Girard v. Wilson, 152 
F. Supp. 21 (D.C.D.C. 1957). For an interesting account of the background 
and personalities in the case see Stone and Ishii, Japan vs. Girard, the Inside Story, 
The Saturday Evening Post, October 5, 1957, p. 32. The case has been noted 
in 43 VA. L. REV. 939 (1957). 

* Protocol to Amend Art. XVII of the Administrative Agreement, Sept. 29, 
1953, 4 U.S. TREATIES & OTHER INT’L AGREEMENTS 1846, T.I.A.S. No 
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1. The agreement by which the United States waived its 
right to exercise jurisdiction was not prohibited by the Con- 
stitution;* 

2. Japan had exclusive jurisdiction to punish offenses against 
its laws occurring within its borders committed by a member 
of a visiting military force unless it expressly or impliedly con- 
sented to surrender its jurisdiction;* 

3. If Girard’s offense was done in the performance of official 
duty, it was not relevant to the authority of the United States 
to waive its right to exercise jurisdiction;° 





2848; Administrative Agreement under Art. III of the Security Treaty Between 
the United States of America and Japan, Feb. 28, 1952, 3 U. S. TREATIES & 
OTHER INT’L AGREEMENTS 3341, T.I.A.S. No. 2492. The status of other Unit- 
ed Nations forces in Japan is governed by an identical agreement. Agreement Re- 
garding the Status of United Nations Forces in Japan, Feb. 19, 1954, 5 U.S. 
TREATIES &% OTHER INT’L AGREEMENTS 1123, T.I.A.S. No. 2995. 

The transition of an occupying military force into a visiting military force, 
illustrated by these agreements with Japan, is not without precedent. The Anglo- 
Egyptian Convention of August 26, 1936, [1937] U.K.T.S. No. 6, which 
terminated the British occupation of Egypt provided inter alia: 

“‘No member of the British Forces shall be subject to the criminal jurisdiction 
of the courts of Egypt . . . in any matter arising out of his official duties.’ 
Otherwise British forces were subject to the criminal jurisdiction of Egyptian 
courts, an important concession by the British forces, previously considered 
occupants. See Barton, Foreign Armed Forces: Immunity from Criminal Juris- 
diction, 27 BRIT. Y.B. INT’L L. 186, 194 (1950). In NATO countries 
the United States forces prior to the effective date of the NATO Status of Forces 
Agreement were not occupants and consequently were subject to foreign juris- 
diction which in some cases was asserted with substantially less jurisdiction left 
to the United States. See for example United States v. Grisham, 4 U.S.C.M.A. 
694, 16 C.M.R. 268 wherein France had the primary right to exercise juris- 
diction, but if the NATO Status of Forces Agreement had been in effect the 
United States would have had the primary right to exercise jurisdiction. In the 

Grisham case France waived its primary right prior to the trial by court martial. 

* The Supreme Court went to some length to show that the Protocol and 
Administrative Agreement were specifically authorized by the Security Treaty 
between the United States and Japan, Feb. 8, 1951, 3 U.S. TREATIES & OTHER 
INT’L AGREEMENTS 3329, T.I.A.S. No. 2491, and that the Protocol to Amend 
Art. XVII of the Administrative Agreement was similar to the Agreement 
Between the Parties to the North Atlantic Treaty Regarding the Status of Their 
Forces, June 19, 1951, 4 U.S. TREATIES & OTHER INT’L AGREEMENTS 1792, 
T.1.A.S. No. 2846, which had received the advice and consent of the Senate. 
The Court was unimpressed with the argument that the Administrative Agree- 
ment was outside the authority of the United States to make international agree- 
ments. If the agreement had been in contravention of the Constitution, the Court 
undoubtedly would have so held. See Reid v. Covert, 354 U.S. 1, 16 (1957) 
wherein the Court stated: “‘. . . no agreement with a foreign nation can confer 
power on the Congress or on any other branch of the government which is free 
from the restraints of the Constitution.” 

5 The Supreme Court cited only Schooner Exchange v. M’Fadden, 11. U.S. 
(7 Cranch) 478(1812), a decision rendered by Chief Justice Marshall. The 
Court could have cited for this proposition, sometimes referred to in terms of the 
doctrine of territorial supremacy, substantial further authority. 1 OPPENHEIM, 
INTERNATIONAL LAW 849 (8th ed. Lauterpact 1955); The Case of the S.S. 
“Lotus,”’ P.C.I.J. Ser. A No. 10, (1927), 2 HUDSON, WORLD COURT REPORTS 
20 (1935); see also United States v. Thierichens, 243 Fed. 419 (E.D. Pa. 
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4. The facts presented did not disclose any constitutional 
right which would preclude Girard’s trial in a Japanese court. 
It was assumed that Girard would not be prejudiced by such 
a trial. 

The emotional reaction precipitated by the Girard incident in 
the United States and Japan was startling because for more than 
four years American soldiers had been subjected to the criminal 
jurisdiction of foreign courts,’ and although a number of soldiers 
had been convicted and had served their sentences, no incident prior 
to the Girard case caught public attention with such force.* Some 
concern has been expressed from time to time about the operation of 
the so-called status of forces agreements, pursuant to which most of 
these soldiers were convicted, but every responsible investigation, 
including those by Congressional committees, has indicated that 
the fear that injustice to American soldiers is the inevitable result 
of their trial in a foreign court is unwarranted.’ In the Girard case 





1917); Wright v. Cantrell, 44 N.S.W. State Reports 45, ANNUAL DIGEST AND 
REPORTS OF PUBLIC INTERNATIONAL LAW CASES 1943-45, at 133; Japan 
v. Smith and Stinner, High Court of Osaka, Japan, Nov. 5, 1952, 1952 IN- 
TERNATIONAL LAW REPORTS 221; cf. Office d’ Aide Mutuelle Interalliée v. 
Koerperich, Luxumbourg High Court of Justice Case No. 117, 1951 INTER- 
NATIONAL LAW REPORTS 361; but see Republic of Panawa v. Schwartzfiger, 
Supreme Court of Panama 1925, 21 AM. J. INT’L L. 182 (1927). 

* The decision of the district court turned upon the fact that it was as- 
sumed that the United States maintained that Girard’s offense was one ‘‘arising 
out of an act or omission done in the performance of official duty.’’ Girard v. 
Wilson, 152 F. Supp. 21, 23 (D.C.D.C. 1957). In a previous decision Judge 
McGarraghy held that no injunction to prohibit the deliveries of several American 
soldiers for trial in a Japanese court would lie in a case where soldiers did not 
claim that their offense arose from an act done in the performance of official duty. 
May v. Wilson (not officially reported, but published in Hearings before a 
House Committee on Foreign Affairs on H.J. ‘Res. 309, 84th Cong., Ist & 2d 
Sess. p. 659, hereinafter referred to as House Hearings on H.J. Res. 309.) See 
also Hearings before a Sub-Committee of the Committee on Armed Services, 
United States Senate on the case of William §. Girard, 85th Cong. Ist Sess. p. 
28 (1957), hereinafter referred to as Girard Hearings. 

*The NATO Status of Forces Agreement, supra note 4, became effective on 
August 23, 1953, between the United States, Belgium, France and Norway. 
The Protocol became effective in Japan on October 29, 1953. Subsequently the 
NATO Status of Forces Agreement became effective as follows: Canada, Sept. 
27, 1953; Denmark, June 27, 1955; Greece, July 26, 1954; Italy, Jan. 21, 
1956; Luxumbourg, April 18, 1954; Netherlands, Dec. 18, 1954; Portugal, 
Dec. 22, 1955; United Kingdom, June 12, 1954; Turkey, June 17, 1954. 

®* The more notorious cases which reached the United States courts were: 
United States ex rel Keefe v. Dulles. 222 F.2d 390 (D.C. Cir. 1954) cert. 
denied 348 U.S. 952 (1955); Cozart v. Wilson, 236 F.2d 732 (D.C. Cir. 
1956); May v. Wilson, supra note 6. The case of Airman Third Class Jose E. 
Montijo which received some attention in the press, Newsweek, Feb. 20, 1956, 
House Hearings on H.J. Res. 390, supra note 6 at 376, 513, 516, was not con- 
sidered in an American court. 

° H.R. REP. No. 985, 85th Cong. Ist Sess. (1957). As this manuscript 
was being completed the awaited authoritative report on the NATO Status of 
Forces Agreement was published. SNEE AND PYE, STATUS OF FORCES AGREE- 
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there is evidence that Girard himself preferred to undergo a 
Japanese trial in preference to a court martial.” The House Com- 
mittee on Armed Services recently reported with reference to the 
operation of status of forces agreements that “in the vast majority 
of cases the . . . [agreements} have worked most satisfactorily.’™ 
This is in part evidenced by the fact that between December 1, 1953, 
and May 31, 1957, of the 38,314 cases throughout the world in 
which American military personnel were subject to trial in a foreign 
criminal court, waivers of the right to exercise jurisdiction were 
obtained from the foreign country in 25,727 instances.” Of those 
tried in a foreign court up to November 30, 1956, only 305 were 
sentenced and actually confined in a foreign prison. The vast ma- 
jority of these sentences were for short terms,” and on November 
30, 1956, it was reported that all but 88 had been released.“ 
Public interest naturally centers on the application of a practice 
to a particular individual and the difficulties encountered by 
Specialist Third Class William S. Girard persuaded many that mis- 
carriages of justice result from a policy that contemplates the trial 
of an American soldier in a foreign criminal court. That an Ameri- 
can should be tried in a foreign court is apparently shocking to a 
large segment of the public.” Japanese opinion on the other hand 





MENTS: CRIMINAL JURISDICTION, (Oceana Publications 1957). This study, 
based on personal observations, was a growth of their earlier unpublished 
report. Snee and Pye, A Report of the Actual Operation of Article VII of the 
Status of Forces Agreements, (unpublished, Georgetown University Law Center), 
hereinafter referred to as Snee and Pye, Report. Professors Snee and Pye con- 
clude in their book: ‘‘From our study of the case materials and our discussions 
with the men working in the field, we believe that the trials of American 
military personnel in the four countries visited are conducted fairly and im- 
partially."” SNEE AND PYE, STATUS OF FORCES, op. cit. supra at 124. 

In March, 1956, the House Foreign Affairs Committee after extensive 
hearings tabled various resolutions condemning the status of forces agreements 
by a vote of 19-10. 102 CONG. REC. 8450 (1956). Most studies of the 
status of forces agreement have concluded that they are in general working 
satisfactorily. Rouse and Baldwin, The Exercise of Criminal Jurisdiction under 
the NATO Status of Forces Agreement, 51 AM. J. INT’L L. 29 (1957); 
Schuck, Concurrent Jurisdiction Under the NATO Status of Forces Agreement, 
57 COLUM. L. REV. 355 (1957); Note, Criminal Jurisdiction over American 
Armed Forces Abroad, 70 HARV. L. REV. 1043 (1957); Letter, 42 A.B.A.J. 
814 (1956). 

* See Stone and Ishii, supra note 2. 

= H.R. R REP. No. 985, 85th Cong. Ist Sess. 8 (1957). 

Ibid. 

%% Hearings Before a Senate Sub-committee of the Committee on Armed 
Services, on the Operation of Article VII NATO Status of Forces Agreement, 
85th Cong., Ist Session. 20 (1957) hereinafter referred to as Senate Hearings, 
1957. 

* 34: ae 35. 

%* Various organizations such as the American Legion and the Veterans of 
Foreign Wars have frequently gone on record as advocating the abrogation of 
status of forces agreements. See Hearings on H.R. Res. 8704 before the House 
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was inflamed by the incident due in part to a belief that American 
forces stationed in Japan were behaving arrogantly and with too 
little concern for Japanese welfare. Grievances, real or fancied, 
petty or gross, and having nothing to do with Girard personally, 
fortified their uncompromising demand that Girard be tried in a 
Japanese court for his alleged offense. When it became certain 
that Girard would be tried in a Japanese court, the excitement died 
down considerably.” The judgment of the court, imposed on No- 
vember 19, 1957, suspended a three year sentence, and Girard, 
after the time to appeal expired, was returned to the United States. 
It is the purpose of this article to note the significant legal issues 
that the Girard incident presented and the means by which a 
United States soldier’s rights are protected in the operation of 
status of forces agreements. 


I. Stratus oF Forces AGREEMENTS -- THEIR POLICY 


Each of the status of forces agreements is patterned in some degree 
upon the Agreement between the Parties to the North Atlantic 
Treaty regarding the Status of Their Forces, referred to herein- 
after as the NATO Status of Forces Agreement.” The agreement in 
effect with Japan, hereinafter referred to as the Japanese Administra- 
tive Agreement” and pursuant to which Girard was tried, is similar 





Committee on Armed Services, 85th Cong., Ist Sess. 3572 (1957), here- 
inafter referred to as House Hearings on H.R. 8704. 

A multitude of comments unfavorable to the status of forces agreements 
have appeared in the Congressional Record, particularly during June, July, and 
August of 1957. See for example the remarks of Congressman Bow, 103 
CONG. REC. 14591 (daily ed. Aug. 26, 1957). A comparative handful of 
commentators during this period supported the status of forces agreements. See 
103 CONG. REC. A5785 (daily ed. July 18. 1957); id. at A6170 (daily ed. 
July 31, 1957); id. at A6507 (daily ed. Aug. 9, 1957). 

* Political and sociological factors had a great bearing on the vitality of the 
Girard incident. Their impact is beyond the scope of this study. Apparently 
Japanese dissatisfaction with the land appropriation policy of the United States 
armed forces contributed to the bitterness of the controversy. An excellent study 
of the extra-legal factors in the Girard case was made by reporter John Hersey 
in The Milwaukee Journal, Sept. 22, 1957, p. 1, col. 3. 

Agreement Between the Parties to the North Atlantic Treaty Regarding 
the Status of Their Forces, June 19, 1951, 4 U.S. TREATIES & OTHER INT’L 
AGREEMENTS 1792, T.I.A.S. No. 2846. The formula adopted in the Status 
of Forces Agreement finds precedent in several earlier international agreements. 
Art. XIII, Agreement Between the United States and the Republic of the 
Philippines Concerning Military Bases, March 14, 1947, 61 STAT. 4019, 
T.LA.S. No. 1775. This agreement was being renegotiated, but negotiations 
were suspended on Dec. 5, 1956. See also Agreement Between the Brussels 
Treaty Powers, December 21, 1949, 22 DEP’T STATE BULL. 449 (1950). 

The Brussels Status of Forces Agreement states that: ‘‘Members of a 
foreign force who commit an offense in the receiving state ‘against the laws in 
force in that state can be prosecuted in the courts of the receiving state’."” That 
an accused was on duty made no difference to this exercise of jurisdiction by 
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to the NATO agreement. All status of forces agreements were 
negotiated as part of the pattern of collective security, a policy to 
which the United States is committed. Once it is determined that 
United States military forces must be stationed in foreign countries 
and that they must be stationed there on a more or less permanent 
basis in peacetime, it follows that formal international agreements 
must be made with the host country. The relationship between 
United States military forces and civil authorities of a foreign 
state involves matters such as the application of customs and duties, 
monetary exchange regulations, local taxation, motor vehicle laws, 
the settlement of claims, and the impact of other local law, civil 
and criminal. The issues are of such complexity that a treaty or 
an agreement which defines precisely the status of the visiting force 
and specifies the respective powers which the receiving and sending 
states may properly exercise with regard to each other is absolutely 
essential. Basic to all these agreements is the premise that the visit- 
ing United States military force is a guest as well as an ally.” The 
NATO Status of Forces Agreement and the Japanese Administrative 
Agreement deal with many issues and those portions concerning the 
exercise of criminal jurisdiction are only a part of their larger scope.” 





the receiving state! A precedent for the Brussels agreement is the Anglo-French 
Agreement of April 19, 1948, G.B.T.S. 44 (1948) which contemplated some 
French jurisdiction over British military forces in France. It is of interest to note 
that the Soviet Union recently entered into a status of forces agreement with 
Poland by which certain off-base offenses by members of Russian forces are 
subject to Polish criminal jurisdiction. Its provisions are strikingly similar to 
the NATO Status of Forces Agreement. For the text of the Soviet agreement, 
see N.Y. Times, Dec. 19, 1956, p. 5, col. 3. It has also been reported that a similar 
agreement between the Soviet Union and the East German Republic was signed 
on March 12, 1957. This agreement, however, only concerns persons accom- 
panying the Soviet military forces. It does not contemplate that uniformed 
Soviet troops will be tried in the criminal courts of the ‘‘receiving’’ state. Senate 
Hearings, 1957, supra note 13 at 11-12. 

See note 2 supra. 

* Other treaties or agreements of this type to which the United States is 
a party are the various leased base agreements: Exchange of Notes Between the 
United States and the United Kingdom Modifying Arts. IV and VI of the 
Agreement of March 27, 1941, 55 STAT. 1560 (July 19 and Aug. 1, 1950). 
E.A.S. No. 235, T.LA.S. No. 2105; Agreement Between the United States 
and the United Kingdom Concerning ‘“The Bahamas Long Range Proving 
Ground,” July 21, 1950, 1 U.S. TREATIES 8 OTHER INT’L AGREEMENTS 
545, T.I.A.S. No. 2099; Agreement of June 25, 1956, T.I.A.S. No. 3595; 
Art. XV, Agreement with the Dominican Republic of Nov. 26, 1951, Concerning 
the Long Range Proving Ground, 3 U.S. TREATIES & OTHER INT’L AGREE- 
MENTS 2569, T.I.A.S. No. 2425. Several status of forces type agreements 
provide for the exclusive right of the United States to exercise jurisdiction 
over all offenses by its forces committed within an agreed geographical area, 
but for other offenses the NATO pattern is followed. For example see Par. 13 
(c) (i), Exchange of Notes Between the United States and Saudi Arabia 
Concerning an Air Base at Dhahran, June 18, 1951, 2 U.S. TREATIES 8 OTHER 
INT’L AGREEMENTS 1466, T.I.A.S. No. 2290; Arts. VI, XX (1) (b), Agree- 
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It is apparent that status of forces agreements have become one 
of the realities in our foreign policy. The United States is under 
constant pressure to negotiate similar agreements with countries in 
which our forces are stationed and with whom detailed Status of 
Forces Agreements are not in effect." The Department of State 
is handicapped because the Senate in giving its advice and consent 
to the NATO Status of Forces Agreement annexed a statement to 
the effect that it was the intent of the Senate that the criminal juris- 
diction provisions did not constitute a precedent for future agree- 
ments.” In point of fact they do constitute a precedent in the sense 
that a host state ordinarily does not wish to grant greater concessions 
than other allies of the United States. Status of forces negotiations 
have been in progress with Germany for several years, but the agree- 





ment Between the United States and the United Kingdom of Libya, Sept. 9, 1954, 
5 U.S. TREATIES &6 OTHER INT'L AGREEMENTS 2449, T.I.A.S. No. 3107. 
See also the Philippine Base Agreement, supra note 17. 

See Grabb, What About These Status of Forces Agreements? 6 ARMY 
34 (1956) for an interesting account of the necessity for status of forces 
agreements. 

"United States forces in Korea, Greenland and Ethiopia are considered 
immune from the criminal jurisdiction of the host country. Exchange of Notes 
Concerning Jurisdiction over Offenses by United States Forces in Korea, July 
12, 1950, 5 U.S. TREATIES &® OTHER INT'L AGREEMENTS 1408, T.I.A.S. 
No. 3012; Art. VIII, Agreement Between the United States and Denmark 
Concerning the Defense of Greenland, April 27, 1951, 2 U.S. TREATIES & 
OTHER INT’L AGREEMENTS 1485, T.I.A.S. No. 2292; Agreement Between 
the United States and Ethiopia Concerning the Utilization of Defense Installa- 
tions in Ethiopia, May 22, 1953, 5 U.S. TREATIES &® OTHER INT’L AGREE- 
MENTS 749, T.I.A.S. No. 2964. Similarly forces in places such as the Ryukyu 
Islands (Okinawa) and Berlin are analagous to occupying forces and accordingly 
are not subject to interference from the local government. Coleman v. Tennes- 
see, 97 U.S. 509 (1878): Dow v. Johnson, 100 U.S. 158 (1879); Hamilton 
v. McLaughry, 136 Fed. 445 (C.C.D. Kansas 1905). 

That American soldiers can be tried in foreign courts in the absence of a 
status of forces agreement on some grant of jurisdictional immunity is an im- 
portant argument for the negotiations of formal agreements which specify in 
detail the obligations of the foreign country. For reports of such trials in coun- 
tries where no agreements are in effect see Senate Hearings 1957, supra note 13, 
at 19, 23 (trials in Austria and Italy). A soldier present in a NATO country 
only because he is on leave is not covered by the NATO agreement, although 
as a matter of comity receiving states may accord him treaty benefits. United 
States forces in MAAG (Military Aid and Assistance Groups) serving in many 
other countries act in an advisory capacity to the local armed forces and receive 
varying degrees of diplomatic immunity. Such United States forces are generally 
not considered tactical units. See also Hearings before a Sub-committee of the 
Committee on Armed Services (Senate) to review for the period ‘Dec. 1, 1954 
to Nov. 30, 1955, the operation of Art. VII of the Status of Forces Agreement, 
84th Cong., 2d Sess. at 30, 31 (1956), hereinafter referred to as Senate 
Hearings, 1956; Senate Hearings, 1957, supra note 13 at 40. 

= The statement is attached to the NATO treaty, supra note 17. It does not 
appear to fulfill the requisites of a reservation. Cf. Power Authority v. Federal 
Power Commission, 247 F.2d 538, 541-542 (D.C. Cir. 1957). 

Deputy Under Secretary of State Murphy has testified that recently the 
United States has ‘‘found our allies are becoming progressively less, not more, 
willing to grant us exclusive jurisdiction over our forces.’’ House Hearings on 
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ment, if any, has not been published.” ‘This delay is illustrative of 
the difficulties in negotiating agreements of this nature. Any sug- 
gestion in future agreements that the United States force has as- 
sumed the role of an occupying army or that the host country is a 
satellite, and such a suggestion would develop if complete juris- 
dictional immunity were automatically accorded, is not only in- 
compatible with the premise on which our foreign policy is based, ?.e. 
collective security, but would probably lead to the electoral defeat 
of a foreign political party that adhered to the suggestion. The 
once advocated doctrine of the immunity of the visiting military 
force from local criminal jurisdiction is no longer realistic, nor is 
it now the law.” 

Critics of the Status of Forces Agreements have from time to 
time suggested that, rather than subject the American soldier to 
a trial in a foreign country, the United States should withdraw its 





H.R. 8704, supra note 15 at 3539. 

Riots on Formosa occured in 1957 because of an acquittal by a court 
martial of an American soldier who allegedly shot a Chinese “Peeping Tom.” 
Apparently there is some feeling that such offenses should be tried in a local 
court. See comments of Secretary of State Dulles, 36 DEP’T STATE BULL. 
961, 963 (1957). 

* The release of the terms of the agreement with Germany has been 
expected for some time. It seems that it will be somewhat similar to the NATO 
Status of Forces Agreement, supra note 17. See Art. VIII, par. 1(b), Conven- 
tion on Relations Between the Three Powers and the Federal Republic of 
Germany, Oct. 23, 1954, T.LA.S. No. 3425. The reluctance of NATO coun- 
tries such as France to submit their soldiers to German jurisdiction requires no 
explanation. On April 9, 1957, the Assistant General Counsel for International 
Affairs, Department of Defense, reported: ‘‘In Germany . . . there has been in 
progress a particularly involved negotiation. This negotiation is aimed at the 
establishment of practical and workable arrangements to implement the NATO 
Status of Forces Treaty to which Germany is expected to accede, whereby the 
forces of seven different nations may continue to be stationed within the terri- 
tory of the Federal Republic of Germany.’’ Senate Hearings, 1957, supra note 
13 at 4. 

* Wilson v. Girard, 354 U.S. 524 (1957). Recent commentators on the 
status of visiting military forces under international law uniformly find that 
there is no general immunity of the visiting forces from the criminal jurisdiction 
of the friendly foreign state: Barton, Foreign Armed Forces: Qualified Jurisdic- 
tional Immunity, 31 BRIT. Y.B. INT’L L. 341 (1954), wherein one of the 
leading scholars on the subject concludes that international law does not even 
require any qualified immunity; Re, The NATO Status of Forces Agreement and 
International Law, 50 Nw.U.L. REV. 349 (1955); Schwartz, International 
Law and the NATO Status of Forces Agreement, 53 COLUM. L. REV. 1091 
(1953); contra, King, Jurisdiction over Friendly Foreign Armed Forces 36 
AM. J. INT’L L. 539 (1942); King, Further Developments Concerning Juris- 
diction over Friendly Foreign Armed Forces, 40 AM. J. INT’L L. 257 (1946). 
For earlier consideration of these problems see: Schwelb, The Status of the 
United States Forces in English Law. 38 AM. J. INT'L L. 50 (1944); 
Schwelb, The Status of Soviet Forces in British Law, 39 AM. J. INT'L L. 330 
(1945); Goodhart, The Legal Aspect of the Armed Forces in Great Britain, 
28 A.B.A.J. 762 (1942); Schwelb, The Jurisdiction over Members of the 
Allied Forces in Great Britain, CZECHOSLOVAK YEARBOOK OF INTERNATIONAL 
LAW, 147 (1942); Kuratowski, International Law and the Naval, Military 
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forces.” This drastic alternative is opposed by every military 
strategist consulted and does not seem to be a realistic alternative.” 
The Status of Forces Agreements have been vigorously defended 
by both recent administrations.” General Gruenther, while Supreme 
Commander of the NATO forces in Europe, stated with reference 
to the NATO agreement: 
In my opinion, the denunciation of the Status of Forces Agree- 
ment . .. or any insistence by the United States for a major re- 
vision of this agreement would so undermine the spirit of the 
alliance as to cause its serious deterioration with the gravest 
consequences to the essential security of our country.” 


These views were reiterated recently by Admiral Radford and 
General Norstad.” 


II. THe Grrarp INCIDENT 
a) The Facts 


The facts of the case as well as their legal consequences were in 
dispute from the very beginning. It may be doubted whether the 
motives that prompted Girard to place a 30-caliber cartridge 
case in the grenade launcher on the end of his rifle and project 
it by firing a blank will ever be established with certainty. At 
the receiving end of the projectile was a Japanese woman, Mrs. 
Naka Sakai, one of a number of civilians who made a prac- 
tice of collecting expended cartridge cases and selling them as 
scrap metal. She was killed on January 30, 1957, on the Camp 
Weir range area in Japan. It was the Japanese contention that 
Girard deliberately lured his victim within the range of his weapon 
by having brass cartridge cases thrown in her direction and that 
he deliberately aimed and fired at Mrs. Naka Sakai. Their position 
was supported by the testimony of Japanese witnesses and to some 
extent corroborated by Girard’s companion, Specialist Third Class 
Nickel, who at one time stated that Girard fired at his victim 





and Air Force Courts of Foreign Governments in the United Kingdom, 28 
TRANS. GRATIUS Soc. 1 (1943). 

* For example see comment in 103 CONG. REC. A4771 (daily ed. June 
17, 1957); House Hearings on H.R. 8704, supra note 15 at 3448. 

* See Strausz-Hupé, Is NATO Expendable?, 83 UNITED STATES NAVAL 
INSTITUTE PROCEEDINGS 923 (1957), wherein the author concludes that it 
is not. Collective security becomes more, rather than less important in the age of 
Sputnik. Hanson Baldwin, A Military Policy for the Missile Age, New York 
Times Magazine, Nov. 3, 1957, pp. 13, 87 

*™ See Letter from President Eisenhower to House Minority Leader Joseph 
Martin dated July 21, 1957, printed in Hearings on H.R. 8704, supra note 15 
at 3439. 

*® House Hearings on H.J. Res. 309, supra note 6 at 946. 

* See House Hearings on H.R. 8704, supra note 15 at 3448. 
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from the shoulder, rather than from the less accurate waist position. 
On the other hand, the situation on the Camp Weir firing range at 
the time of the incident may have become so provocative due to the 
trespassing civilians that a soldier ordered to guard a machine gun 
might in some measure be excused for going beyond the bounds 
of propriety. This, at least, was recognized by the Japanese trial 
court. It appears that no way of keeping Japanese civilians out of 
the firing range area existed. The area consisted of about eight 
square miles, and was used by both Japanese and American military 
forces. Shell scavengers had become such a nuisance that Japanese po- 
lice had been requested to help remove the trespassers. The appendix 
to the Supreme Court’s decision indicates that the commander of 
Girard’s regiment was “appalled” at the large number of Japanese 
trespassers in the area. He estimated about 150 of them were pres- 
ent. Whether Girard’s offense if any, was, in the words of the juris- 
dictional agreement, one “arising out of any act or omission done in 
the performance of official duty” was immediately in issue because 
the answer to this determined whether the United States or Japan 
would first have the right to exercise jurisdiction. 


b) The procedure by which the right to exercise jurisdiction 
was determined 


The Japanese Administrative Agreement, like the NATO Status of 
Forces Agreement, established criteria governing the right and 
precedence of the sending and receiving states to exercise criminal 
jurisdiction. When a United States soldier commits an offense in 
Japan which violates both Japanese and United States law, the 
agreement recognizes that both countries have a “concurrent” 
right to exercise criminal jurisdiction. Thus the agreement merely 
recites what is by now an established doctrine of international law.” 
Where the right to exercise jurisdiction is concurrent, the agree- 
ment provides: 

(a) The military authorities of the United States shall have 
the primary right to exercise jurisdiction over members of the 
United States Armed Forces or the civilian component in 
relation to 

(i) Offenses solely against the property or security of the 

United States, or offenses against the person or property of 

another member of the United States armed forces or the 

civilian component or of a dependent 





* See note 24 supra. 
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(ii) Offenses arising out of any act or omission done in the 

performance of official duty 

(b) In the case of any other offense the authorities of Japan 
shall have the primary right to exercise jurisdiction.” 

It is important in studying status of forces agreements to note 
that they concern “the right to exercise” criminal jurisdiction and 
not the existence of jurisdiction.” The agreement with Japan for 
example assumes that the United States military authority re- 
tains its right to assert jurisdiction over United States soldiers,” 
but it recognizes the competence of the United States to ex- 
ercise that jurisdiction in Japan. Without the agreement, a 
court-martial could not sit in Japan without infringing on the 
rights of Japan. At no time during the discussions of the incident 
did the Japanese question the right of Army authorities to cuurt 
martial Girard for his alleged act. The only point in controversy 
between Japan and the United States was which of the two countries 
would have the right to exercise criminal jurisdiction first. 

It was consistently the United States’ position that the offense 
arose out of an “act .. . done in the performance of official duty.” 
The emphasis was not that it was “done in the performance of duty” 
but that it “arose” out of an act done in the performance of duty. 
Accordingly on February 7, 1957, Girard’s commanding officer, one 
First Lt. Alligood, issued a certificate of official duty which, by the 
terms of a subsidiary agreement, cast the burden upon Japanese 
authorities to show that the offense arose otherwise. The Agreed 





™ Art. XVII of the Administrative Agreement as amended by the Protocol, 
Sept. 29, 1953, 4 U.S. TREATIES & OTHER INT’L AGREEMENTS 1846, 
T.1.A.S. No. 2848, supra note 3. 

* See House Hearings on H.R. 8704, supra note 15 at 3549. 

* This right, which may be described as an application of the principle of 
personal supremacy, is not precluded by any rule of international law, and is 
recognized by the United States and exercised where permitted by law. See 
Blackmer v. United States. 284 U.S. 421 (1932); Skioriates v. Florida, 
313 U.S. 69 (1941); Steele v. Bulova Watch Co., 344 U.S. 280 (1952). 
See also Harvard Research in International Law, Jurisdiction with Respect 
to Crime, Art. 5, 29 AM. J. INT’L L. Supp. 519 (1935). For an early 
example of the principle of personal supremacy see Acts 25: 10-12. How- 
ever, it is now settled that to enable the state to exercise this right of personal 
supremacy in foreign countries it must have the consent of the territorial 
sovereign. Thus while a court martial would have jurisdiction over Girard it 
would not exercise this power in Japan without the consent of the territorial 
sovereign. Wilson v. Girard, 354 U.S. 524 (1957). Where the United 
States is not able to assert jurisdiction over civilian dependents, for example, 
Reid v. Covert, 354 U.S. 1 (1957), the foreign country has exclusive jurisdiction 
and the status of forces agreements concurrent jurisdiction provisions are not 
applicable. But are not the protections accorded by paragraphs 9 of Art. VII 
NATO Agreement and Art. XVII of the Administrative Agreement applicable 
to such trials? 
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Official Minutes annexed to the Japanese Administrative Agree- 
ment provided that: 


Where a member of the United States armed forces or a civilian 
component is charged with an offense, a certificate issued by 
or on behalf of his commanding officer stating that the alleged 
offense, if committed by him, arose out of an act or omission 
done in the performance of official duty, shall in any judicial 
proceeding be sufficient evidence of the fact unless the contrary 
is proved.” 
Amplifying this provision and setting forth the procedure once a 
certificate is issued is Agreed View 43 of the Jurisdiction Sub- 
Committee of the United States-Japan Joint Committee which 
states: 

No. 43: The certificate referred to in the Official Minutes re- 
lating to par 3. (a) (ii) of the Protocol will be forwarded, upon 
request, by the commanding officer of the alleged offender 
to the Chief Procurator of the district in which an offense 
arises. Ordinarily such request will be made immediately upon 
notification of arrest, and only in the uncommon case in which 
the question of official duty status becomes an issue. The fore- 
going will not preclude the forwarding of such certificate in any 
event. This certificate will be sufficient evidence of the fact of 
official duty status unless the contrary is proved. Any proof 
to the contrary shall be presented to the Joint Committee for 
consideration. Where it is considered by the Chief Procurator 
that such Be exists, immediate notification thereof will be 

given to the Commanding Officer who issued the certificate 
ont Ses notification will be given to the Commanding 
Officer within ten days as to whether or not the issue will be 
submitted to the Joint Committee, in order that final disposition 
of the case may not be unduly delayed. And submission of such 
matters to the Joint Committee will be made expeditiously in 
every case.” 
The Joint Committee established pursuant to Article 26 of the 
Administrative Agreement is composed of one representative from 
the United States and one from Japan.” It met on March 7, 1957, 
and referred the Girard case to one of its several sub-committees. 
Although lengthy discussions were held by the sub-committee and 





“Par. 3(a) (ii), Agreed Official Minutes Regarding Protocol to Amend 
Art. XVII, supra note 3 

® Agreed View 43 of the Subcommittee on Jurisdiction, Administrative 
Agreement matters, FAR EAST COMMAND PAMPHLET 27-1 (Jan. 1956). 

* Article 26 provides in part: 

“2. The Joint Committee shall be composed of a representative of 

the United States and of Japan, each of whom shall have one or more 

deputies and a staff. The Joint Committee shall determine its own 

procedures, and arrange for such auxiliary organs and administrative 

services as may be required. The Joint Committee shall be so organ- 
ized that it may meet immediately at any time at the request of the 
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by the Joint Committee, it was not agreed whether Japan or the 
United States had the primary right to exercise jurisdiction. The 
Japanese with dogged persistence stated that the act was not one 
arising out of the performance of official duty and the United States 
with equal vehemence maintained that it was. Perhaps one reason 
for the deadlock at this point is the fact that members of the Joint 
Committee lack any authority to negotiate. The same lack of 
flexibility rendered the sub-committee less effective.” Every position 
advocated by the United States must be staffed and coordinated 
through the entire United States headquarters. This cumbersome 
process does not permit the alleviation of tensions and the adjust- 
ment of differences with much facility. The Girard issue was more 
difficult to solve when it became a political controversy because 
instructions from Washington had to be sought and further delay 
resulted. It is doubtful if the case would have received such public 
attention if a decisive position or a compromise were made earlier.” 

The United States representative on the Joint Committee was 
finally authorized to agree on behalf of the United States that 
it would not insist upon its asserted primary right to exercise 
jurisdiction.” This “waiver” of the primary right to exercise juris- 
diction was made on May 16, 1957, in accordance with a provision 
in the Administrative Agreement which provides: 


The authorities of the State having the primary right shall 
give sympathetic consideration to a request from the authori- 





representative of either the United States or Japan. 

“3. If the Joint Committee is unable to resolve any matter, it shall 

refer that matter to the respective governments for further considera- 

tion through appropriate channels.” 

* Hodson, Operation Under Japanese Administrative Agreement, Army 
Judge Advocate’s Conference, Charlottesville, Va., pp. 90-91 (Sept. 1956). 

* House Hearings on H.J. Res. 309, supra note 15 at 3525. See also 
Stone and Ishii. supra note 2. A contemporary case arose in Greece in which an 
American soldier killed an important Greek official in an automobile accident. 
Before a public issue was made of the incident the United States waived juris- 
diction, and a few days later, the Greek authorities waived jurisdiction them- 
selves, thus permitting the United States to assert court martial jurisdiction. 
Newsweek, Oct. 28, 1957, p. 30. 

*® Secretary of the Army Brucker traced this development during his 
testimony before the Armed Services Committee, Senate Hearings, 1957, supra 
note 13 at 3518: 

“Secretary BRUCKER. The Girard case came up... this way.... 

“His . . . company commander. . . issued a certificate that the 
young man did this while in the performance of duty. This was then 
challenged by the Japanese loca! prosecutor, who said he was outside and 
beyond the scope of his duty. Then the matter automatically came to 
the regimental commander . . . and he concurred in the . . . company 
commander's report. 

“The matter then went to General Carnes, who is our First 
Cavalry Division commander. He reviewed it, and took about a week 
to go all over the thing, and affirmed that decision. 
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ties of the other State for a waiver of its right in cases where 
that other State considers such waiver to be of particular im- 
portance.” 


For the next two months the Girard case was headline news large- 
ly because of the suit on behalf of Girard instituted in the District 
Court for the District of Columbia. In comparison to the ponder- 
ousness of the administrative process the decisions culminating 
with the opinion of July 11, 1957, came with lightning swiftness. 

III. Wuo DETERMINES Duty STATUus? 

Based upon the minutes of the working group which drafted the 
NATO Status of Forces Agreement, it still appears to be the policy 
of the Department of Defense to advocate the position in all agree- 





“Then the Japanese still persisted, and said that the man was 
beyond the scope of his duty, and they pressed it very hard. So it was 
taken over to Gen. I. D. White, who is our Eighth Army Com- 
mander, and who has the command headquarters in Korea, the Eighth 
Army. He reviewed it, and likewise concurred that the man did it while 
in the performance of duty. 

“The Japanese were still unwilling to take the decision of that 
man, and it was referred to General Lemnitzer, who is our overall 
and United Nations Commander, and wears two hats over there. He 
is now back here. He spent 3 weeks and went into the whole thing, 
and finally concurred in the certificate that was issued by the platoon 
commander. 

“In the meantime—and events have caught up with what I 
am now saying because this took a little while to do—the Japanese 
had stated that under the terms of the treaty they wanted this 
considered by the Joint Committee... . 

“It was there taken and referred to a subcommittee on military 
affairs, in which a lieutenant colonel, I understand, was the American 
member of the subcommittee. That subcommittee could not agree 
upon the matter. They were at loggerheads on it. They finally re- 
ported to the main committee, the Joint Committee, that they 
couldn’t agree. 

“The Joint Committee then at the request of the Japanese 
considered the matter, and they likewise could not agree upon it; 
the Japanese member contending for their position and the Ameri- 
can member—by the way, it was a representative of another one of the 
military branches, but represents usually, and is the member on that 
Joint Committee for all services, and that committee, likewise, dis- 
agreed. 

“It was then sent back by cable to the Pentagon for instructions. 
Instructions in the Pentagon were issued upon a routine basis. 

“‘Mr. NORBALD. By whom? 

“Secretary BRUCKER. By the legal department of the Army and 
of the Department of Defense. 

“Upon a routine basis, that reply was given back to them with 
regard to the performance of that duty. 

‘‘When that cable got back there was resistance to the Japanese 
request for, I think, about a week, and finally the American member 
of the Joint Committee agreed to give, or not to assume or assert 
jurisdiction, and the Japanese contended that they then had jurisdic- 
tion.” 

“Par. 3(c), Protocol to Amend Art. XVII of the Administrative Agree- 
ment, supra note 3. 

“The case was taken to the Supreme Court before judgment in the 
circuit court pursuant to 28 U.S.C. 1254 (1) (1952 ed.) 
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ments that the authorities of the sending state have exclusive 
authority to determine the duty status of the accused.“ This objec- 
tive, however, has not been achieved in every country, and the 
validity of the American position is not unquestioned even in the 
United States. When the Senate Foreign Relations Committee 
considered the NATO Status of Forces Agreement in 1953 prior 
to its submission to the Senate for advice and consent, this question 
was raised and the Legal Adviser of the Department of State testi- 
fied that in his opinion the courts of the receiving state could de- 
termine the duty status of the accused,* on the ground, apparently, 
that a jurisdictional question is finally determined only by the 
courts of the territorial sovereign. 

The Mixed Courts of Egypt functioning in Egypt during World 
War II dealt with crimes committed by visiting foreign forces in 
many cases, and their experiences in this regard are pertinent.“ 
Several times they considered the defense to jurisdiction raised by 
an accused that he was at the time of an offense “on duty.”"“ The 
Court of Cassation, the highest court in the system, demonstrated 
a tendency to accept as conclusive a certificate executed by a 
commanding officer to the effect that at the time of the offense the 
accused was on duty. Nevertheless these courts reviewed the sub- 
stantive basis upon which the certificate was issued before sustain- 
ing the conclusion that the accused was on duty. The conception 
of service commandé, applied in a sense similar to “performance of 
official duty,” was usually given a wide scope and if it was determined 
that the accused was acting service commandé the Mixed Courts 
held they had no jurisdiction under the terms of the applicable 
treaty. But these courts did maintain that they determined their 
own jurisdiction. Thus in Gongoules v. Ministére Public, the 
accused, charged with indecent assault, pleaded that at the time of 
the alleged offense he was on duty. This specious defense to an act 
having nothing to do with military service was dismissed by the 
Court of Cassation.“ 





“ House Hearings on H.J. Res. 309, supra note 6 at 302; Girard Hearings, 

supra note 6 at 31. 
Hearings before the Committee on Foreign Relations on the Status of the 

North Atlantic Treaty Organization, Armed Forces and Military Headquarters, 
83rd Cong., Ist Sess., 71 (1953). 

“See Brinton, The Egyptian Mixed Courts and Foreign Armed Forces, 
40 AM. J. INT’L 737 (1946). 

“See Ministere Public v. Scordalos, cited in Barton, Foreign Armed Forces; 
Qualified Jurisdictional Immunity, 31 BRIT. Y.B. INT’L L. 340, 355 (1954). 

7 it. at 355. 

“Ibid. The court’s opinion may be translated as follows: 

“Tt is a general rule that the existence of duty status is a fact which depends 
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A United States district court in United States v. Thierrchens* 
rejected a plea to the jurisdiction of the court based on the con- 
tention that the defendant was acting in his official capacity. The 
defendant, Max Thierrchens, was the commanding officer of the 
German public vessel Prinz Eitel Friedrich® which was interned 
in the port of Philadelphia prior to the United States entry into 
World War I. He was charged with smuggling chronometers into 
the United States from the ship and with a violation of the Mann 
Act in that he aided, assisted and induced “a woman to come from 
Ithaca, New York, to the city of Philadelphia.” The court stated 
that even assuming that the doctrine of the immunity of the officers 
of a visiting foreign warship applied, the question of his duty status 
at the time of the alleged smuggling should be heard at trial, but 
that “even a discussion of the rule [to the Mann Act charge} would 
be lending dignity to an absurdity.”” In this case quite clearly the 
court considered itself competent to determine the duty status of 
the accused. 

Thus there is some precedent for the proposition that the courts 
of a receiving state may make a determination of the duty status of 
the accused in a criminal case, although they frequently rely for 
their finding on the opinion of the force to which the accused be- 
longs. To the extent that official duty is a substantive defense 
raised at trial, courts must consider the question, but insofar as the 
question is a preliminary one, that is, who shall determine duty 
status for the purpose of deciding who will act first, the Defense 
Department’s position has merit. It will encourage a speedy de- 
termination of the preliminary question and enable a trial of the 
accused to take place without delay. Furthermore, the visiting 
force is in a better position than a court to evaluate the duty status 
of the accused. The Department seems thoroughly justified in ad- 
hering to this view. 

When Great Britain enacted its law to implement the Status of 
Forces Agreement, criticism in Parliament against the duty status 





upon the ultimate judgment of the judges of the merits; and the fact of ‘duty 
status’ though recognized by the authorities who assign the duty can not by 
itself be finally settled by the judgment of them alone, for the particular circum- 
stances of each case must be taken into account by the judges of the merits for 
the precise determination of this fact of ‘duty status.’ ’’ 

“243 Fed. 419 (E.D. Pa. 1917). 

“ The decision speaks of the ship as a German cruiser, but it appears to 
have actually been a merchant vessel, probably armed, renamed Baron de Kalb 
when it was subsequently seized by the United States. JANES FIGHTING SHIPS 
118 (17th ed. 1917). 
© Supra note 48 at 420. 
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of an accused being determined by the sending state resulted in an 
amendment to the effect that a certificate from an accused’s com- 
manding officer is determinative of duty status “‘unless the contrary 
is shown.”™ Hence if the duty status of the accused is in dispute, 
the British courts may consider evidence in rebuttal to the com- 
manding officer’s certificate. It appears that the Japanese claim this 
right even without the specific legislation, basing their position on 
the agreed official minutes to which reference has been made. 

In France the NATO Status of Forces Agreement has been im- 
plemented by various circulars from the French Minister of Justice 
directed to local prosecutors. One of these circulars provides 
that French prosecution authorities should accept the determi- 
nation of official duty as conclusive provided it is rendered by 
a staff judge advocate or similar legal officer of the United States 
forces.” This solution seems desirable and apparently has result- 
ed in a satisfactory resolution of the problem. 


IV. Wuar 1s OrriciaL Duty? 


While the United States continued to assert that Girard’s alleged 
offense arose “out of an act done in the performance of official duty’ 
and the litigation in United States courts concerning his delivery 
to Japan for trial made this assumption, the accuracy of the as- 
sertion is open to question.” The conclusion of the Japanese trial 
court that Girard was not acting in the performance of official duty 
seems justified. 

The meaning of the phrase “performance of official duty,” found 
in identical language in the NATO Status of Forces Agreement, is 
one of the most vexing issues arising from the operation of these 
agreements. The error in comparing “performance of duty” with 
“line of duty” is frequently made.“ “Line of duty” is a phrase 





= The Visiting Forces Act of 1952, 15 & 16 Geo. VI, and 1 Eliz. II c. 
67; 32 Halbury’s Statutes of England (2d ed.) 984, 505 H.C. Deb. 1187. 
Testimony before Congress indicates that the United States is not altogether 
pleased with the British interpretation. House Hearings on H. R. 309, supra 
note 15 at 3505. 

® Senate Hearings, 1957, supra note 13 at 34. 

5% The weakness of the United States position in this regard was admitted 
by implication in a letter from President Eisenhower to Congressman Martin, 
House Hearings on H. R. 8704, supra note 15 at 3439, 3524, wherein it was 
stated: 

“It has been, is, and so far as I can forsee will be our policy not to 
waive the primary United States right to try where the ‘performance of 
duty, matter is clear. As a matter of fact, no waiver of primary United 
States right to try has ever been given where the matter was clear.’’ (Em- 
phasis added.) 

“The phrases were used indiscriminately by the district court in Girard 
v. Wilson, 152 F. Supp. 21, 27 (D.C.D.C. 1957). Line of duty or similar de- 
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used in Army regulations in connection with whether various service 
benefits should be conferred upon a person in the military service.” 
It is descriptive of the manner and time in which an injury, disease 
or death of a member of the Armed Forces was incurred, and con- 
cerns the status of a victim at the time of the injury, death or dis- 
ease. It is based on whether the individual was conducting himself 
properly as a member of the military service. For example, a person 
is “in line of duty” while on authorized leave. Involved among 
other factors is a determination of causation. In other words, was 
the action in question such that under the circumstances the injury, 
disease or death incurred by the member could reasonably have been 
anticipated, or such that it might reasonably result from the act 
or omission in question. Furthermore, although a death, injury 
or disease may occur to a member of the services at a time 
when he was otherwise in line of duty, he may still not receive 
the benefits desired if the death, disease or injury was in- 
curred due to his misconduct. A murder of one soldier by an- 
other is clearly an offense subject to the primary right of the United 
States to exercise jurisdiction, but it can not be said that the soldier 
did this act in “line of duty.” Line of duty determinations do not 
lend themselves to adoption in interpreting the jurisdictional 
questions involved in status of forces matters. It is a concept of 
United States law alone. Furthermore, if line of duty and mis- 
conduct criteria were used in Girard’s case, the United States’ asser- 
tion that he was acting “in the performance of official duty” would 
appear so weak as to be without merit. Girard was “‘on duty” insofar 
as time was concerned, but the alleged use of the grenade launcher 
to launch an expended cartridge indicating departure from the 
proper purpose of the weapon, and the allegation that he de- 
liberately enticed a victim within firing range and fired intentionally 
to frighten her, seem to be facts sufficient to establish misconduct. 
To establish misconduct it is only necessary to show either inten- 
tional misconduct or wilful neglect, or negligence so gross as to 
evidence a reckless or wanton disregard of the consequences.” 
Applying the accepted tests of the common law it does not appear 





terminations are usually a condition precedent to determining whether a person 
is entitled to service benefits such as: disability retirement pay, death gratuities 
and veterans benefits. 

See Special Text 27-157, MILITARY AFFAIRS, the Judge Advocate Gen- 
eral’s School, U.S. Army, Chapter XI (1953); Robinson, The Serviceman and 
Vicarious Liability, 1 DUKE B. J. 42 (1951). 
® Army Regulations 600-14. 

% Ibid. 
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certain that Girard’s offense was committed within the “scope of 
his employment,” although a better case can be made.” Carrying 
a rifle was, of course, one of the characteristics of Girard’s duties, but 
to use a grenade launcher for the purpose of projecting a cartridge 
case could be construed as a departure from the duties to which 
he was assigned sufficient to remove him from the scope of his em- 
ployment. Girard’s action has some of the characteristics of a 
frolic and detour in that the use of a highly unreasonable amount 
of force under the circumstances might indicate that his intent was 
not part of or incidental to his employment.” Neither was Girard’s 
action of the type that would make the United States liable for the 
death of Mrs. Naka Sakai if the test for performance of duty were 
that applied under the Federal Tort Claims Act.” Presumably be- 
cause assaults and batteries are not within the scope of a sentry’s 
duties, no liability on the part of the United States has been found 
in several recent cases involving deaths caused by sentries. 

In Ferran v. United States® the Federal District Court in Puerto 
Rico considered the killing of one Ferran by a United States Navy 
duty officer aboard the U.S.S. Opportune, a ship stationed in Puerto 
Rican waters. It appeared that Ferran was rowing in a small boat 
at night about thirty feet from the Navy ship when search lights 
were focused upon him. He continued to row away from the ship 


but was given no vocal warning. The Navy duty officer fired three 
shots, the third of which hit Ferran who subsequently died. Under 





RESTATEMENT, AGENCY § 229 (1933); A leading commentator has 
suggested that this test of private law be used. Barton, Foreign Armed Forces: 
qualified Jurisdictional Immunity, supra note 24 at 368. 

5 RESTATEMENT, AGENCY § 235 (1933). Note illustration No. 4 which 
states: 

“A is employed to eject trespassers. A boy of four seeks to enter the 
premises. A could easily prevent the child from so doing by calling to him. 
Instead, he shoots at the child and kills him. This evidence indicates that 
A was not actuated by an intent to perform his master’ s business and hence 
his act was not within the scope of his employment.” 

Assaults and batteries by servants held not within the scope of employment: 
Hahn v. Owens, 176 Miss. 296, 304, 168 So. 622, 624 (1936); Park Trans- 
fer Co. v. Lumbermen’s Mut. Casualty Co., 142 F. 2d 100 (D.C. Cir. 1944); 
Plotkin v. Northland Transportation Co., 204 Minn. 422, 424, 283 N. 
W. 758, 759 (1939); Vadyak v. Lehigh & New England R.R., 318 Pa. 580, 
179 Atl. 435 (1935); Johnson v. M. J. Uline Co., Inc., 40 A.2d 260 (Mnu- 
nicipal Ct. D.C. 1945); J. C. Penney Co. v. Gravelle, 62 Nev. 439, 155 P. 
2d 477 (1945); Howard v. Zaney Bar, 369 Pa. 155, 85 A.2d 401 (1952). 
Assaults and batteries by servants held to be within the scope of employment: 
White’s Lumber and Supply Co. v. Collins, 186 Miss. 659, 674, 191 So. 105 
(1939), collector for defendant assaulted a debtor; White v. Pacific Telephone 
% Telegraph Co., 24 F. Supp. 871 (D. Ore. 1938), company police struck 
employee while trying to obtain confession. 

"28 U.S.C. § 1346 (b), § 2680 (1952 ed.). 

© 144 F. Supp. 652 (D. Puerto Rico 1956). 
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these facts the court held that this was an unjustified and wanton 
use of force and accordingly no damages could be collected from 
the United States under the Tort Claims Act. A similar result 
was reached in Stepp v. United States." Stepp was a civilian seaman 
aboard an Army L.S.T. docked in Alaska. Early one morning he 
went ashore and was stopped by the Army sentry on duty. The 
sentry had been instructed to permit no one on shore carrying in- 
toxicants, and seeing that Stepp was carrying a package, the 
sentry asked to inspect it. The guard at this point went to the 
phone in the sentry shack which had begun to ring. Without wait- 
ing Stepp ran toward the dock. The sentry is alleged to have called 
halt three times before firing twice. Both shots hit Stepp and he died 
instantly. The sentry’s actions were held to have been excessive 
under the circumstances and to constitute an assault and battery, 
and accordingly the United States was not liable under the Tort 
Claims Act. On the other hand in Cerri v. United States* the 
United States was held liable for a sentry’s action in shooting an 
innocent bystander. In this case there apparently was insufficient 
evidence to establish an assault and battery because the sentry had 
reasonably shot at another civilian who was attempting to avoid 
arrest. These cases decided under a domestic statute are not de- 
terminative of the issue of whether Girard’s offense was committed 
in the performance of official duty, but they do indicate that there 
is some reason for believing that actions by a sentry can be of such 
a nature as to withdraw the sentry from the scope of his employment. 

Girard was not the first American soldier to get into difficulty with 
foreign authorities while acting as a guard. In a World War II 
decision rendered by the Supreme Court of Brazil, one Gilbert, 
a United States Marine, was accused of killing a Brazilian who at- 
tempted to enter a United States base in Brazil. The facts of the 
case indicate that the shooting may not have been an unreasonable 
exercise of force under the circumstances. The Court held that 
Brazilian courts had no jurisdiction over the marine. The accused 
was acting apparently in the proper performance of his duties 
and within the United States base. These factors were relevant.” 
Prior to the promulgation of the NATO Status of Forces Agree- 
ment, Italy tried a United States Navy sentry in absentia for killing 





®@ Stepp v. United States, 207 F. 2d 909 (4th Cir. 1953); accord, Lewis 
v. United States, 194 F. 2d 689 (3d Cir. 1952). 

@ Cerri v. United States, 80 F. Supp. 831 (N.D. Cal. 1948). 

In re Gilbert, Supreme Federal Court of Brazil, ANNUAL DIGEST AND 
REPORTS OF PUBLIC INTERNATIONAL LAW CASES 86 (1946). 
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an Italian smuggler while the sailor was on sentry duty. Italian 
authorities apparently considered themselves vested with juris- 
diction and United States efforts to have the action dropped were 
unsuccessful. 

An analysis of Girard’s situation should take account of the 
large measure of discretion that a sentry should be permitted to 
exercise. The law must recognize the realities of sentry duty, and 
to impose upon the sentry the same duty of care as is imposed upon 
a soldier on a more mundane task is not in conformity with military 
practices. It would be likely to encourage the sentry to be unreason- 
able timid. The peculiar status of a sentry and the necessity of 
protecting him in the exercise of his duty may have contributed to 
the United States position, perhaps weak in the circumstances, that 
Girard’s act was one arising from an act committed in the per- 
formance of official duty. 

It should be understood that “performance of official duty” is de- 
termined initially in these agreements for the sole purpose of de- 
termining which of two countries has the right to exercise juris- 
diction first. If the United States contention that this issue should 
be determined by the United States military authorities is accepted, 
it does not follow that the United States is pressing the view that 
this constitutes a determination of reasonability of the actor. If 
it were a determination of this nature then it might be argued 
that the United States would be estopped in attempting to convict 
the accused by court martial for the activity in question, particularly 
where the offense is alleged to have been committed pursuant to 
a lawful order.* The plea of the accused at trial that he is entitled 
to some privilege in view of an alleged duty status is a further ques- 
tion. It is at trial that the matter can be first adjudicated and the 
issue is a proper one for the trial court as a defense to the charge. The 
Girard case illustrates the distinction between the procedural de- 
termination of which country shall act first and the substantive 
question considered at the trial of whether the act was or was 
not one arising out of the performance of official duty. The ques- 
tion of who shall act first is a matter between the competing sov- 
ereigns. It has been established as a matter of national law that 





* House Hearings on H.J. Res. 309, supra note 6 at 277. Of course in 
absentia trials are probably in violation of paragraph 9, Art. VII, NATO Status 
of Forces Agreement, in that the accused has not confronted the witnesses against 
him. In the cited case the accused will be free of further difficulties so long as he 
stays out of Italy and has no property there. 

® WINTHROP, MILITARY LAWS AND PRECEDENTS 296 (2d ed. 1920). 
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this type of issue is one between the sovereigns,” and there is au- 
thority for this in international practice.” In permitting Japan to 
examine the duty status of Girard, the effect of the United States’ 
waiver, the United States did not relinquish the contention that the 
offense arose from an act committed in the performance of official 
duty. The certificate of official duty, which could have been with- 
drawn, was still extant, and Girard’s platoon leader testified at the 
trial that Girard was on duty. The waiver merely meant that a 
Japanese court could now examine the duty status of the accused. 
It was competent to do this, for it is well established that “the mere 
claim of a state not a party to a judicial proceeding that it has an in- 
terest in a case will not prevent the court from adjudicating the 
action as between the parties to it,"” and a court may investigate the 
nature of the claim to determine the merits of the defense of act 
of state or sovereign immunity.” The soldier in a foreign criminal 





* See Benton v. Rhyne, 180 Kan. 176, 302 P.2d 540 (1956); cf. United 
States ex rel Damarois v. Farrell, 87 F.2d 957 (8th Cir. 1937). 

* United States ex rel Donnelly v. Mulligan, 74 F.2d 220 (2d Cir. 1934), 
76 F.2d 511 (2d Cir. 1935); cf. The Savarkar Case between France and 
Great Britain. Permanent Court of Arbitration 1911; SCOTT, HAGUE COURT 
REPORTS 275; Ker v. Illinois, 119 U.S. 436 (1886) wherein the individual’s 
rights in a conflict between jurisdictions were not considered. 

* 1] OPPENHEIM, INTERNATIONAL LAW 271 (8th ed. Lauterpact 1955) ; 
Haile Selassie v. Cable and Wireless Ltd., [1938] Ch. 545, 839; Commercial 
Pacific Cable Co. v. Philippine National Bank, 269 F. 1022 (2d Cir. 1920); 
Coale v. Societe Co-operative Suisse des Charbons, 21 F.2d 180 (S.D.N.Y. 
1921); Ulen & Co. v. Bank Gospodarstwa Krajowego, 261 App. Div. 1, 24 
N.Y. 2d 201 (2d Dept. 1940). A determination from the Executive branch, 
the State Department, as to the status of a defendant pleading sovereign immunity 
is considered conclusive by American courts. Isbrandsten Co. Inc. v. Netherlands 
East Indies Govt. 75 F.Supp. 48 (S.D.N.Y. 1947) ; Basle Piasik v. British Min- 
istry of War Transport, 54 F.Supp. 487 (S.D.N.Y. 1943). See also, National 
City Bank v. Republic of China, 348 U.S. 356, 360 (1955). Although the 
court will determine the issue itself if the State Department’s determination is in- 
conclusive. Arcaya v. Paez, 145 F. Supp. 464 (S.D.N.Y. 1956); see also 
cases in the Mixed Courts of Egypt, supra note 44. 

® It is not possible to make a sweeping generalization concerning the extent 
to which a defense of ‘‘act of state’ is valid in a criminal action. However, the 
McLeod-Caroline controversy between the United States and Great Britain in 
1841-1842 is frequently cited as authority for the doctrine. Secretary of State 
Webster in an official communication to Lord Ashburton on August 6, 1842, 
stated: 

‘‘This Government has admitted, that for an act committed by the 
command of his sovereign, jure belli, an individual cannot be responsible, 
in the ordinary courts of another State. It would regard it as a high indignity 
if a citizen of its own, acting under its authority, and by its special com- 
mand, in such cases, were held to answer in a municipal tribunal, and to 
undergo punishment, as if the behest of his Government were no defence or 
protection to him... .’’ 4 MILLER, TREATIES 445. 

The doctrine has its limitations, however, which are no more strikingly 
borne out than in the war crime trials. OPINION AND JUDGMENT OF THE 
INTERNATIONAL MILITARY TRIBUNAL (1946). The act of state doctrine in a 
civil action was enunciated forcefully by the United States Supreme Court in 
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court remains entitled to make what use he can of the plea that 
his conduct was privileged in that it arose from an “act or omission 
committed in the performance of official duty.”” There is reason 
to believe that in a proper case such a defense would be sustained.” 

The terminology of primary rather than exclusive jurisdiction in 
the status of forces agreements may seem inappropriate to describe 
the power to adjudicate offenses allegedly committed in the per- 
formance of official duty because the doctrine of act of state would 
preclude a receiving nation from exercising jurisdiction over such 
a defense.” Nothing in the status of forces agreements indicates 
that the parties intended to waive the traditional application of 
the doctrine. But the terminology does make sense so long as it 
refers to the power to determine whether the act was in fact one to 
which the doctrine is applicable. Thus it is confirmed that in these 
official duty cases a distinction must be made between determining 
duty status to find where the case shall first be tried and determining 
duty status at the trial. 

This distinction is borne out further by the observation that 
for the United States to assert its right to exercise jurisdiction 
over a soldier it must be assumed that an offense against United 





Underhill v. Hernandez, 168 U.S. 250 (1897). An American, injured in 
Venezuela by the defendant, a Venezuelan general, brought an action in United 
States courts for damages. The jurisdiction of the United States was denied by 
the court on the ground that: “*. . . the acts of the defendant were the acts of the 
government of Venezuela, and as such are not properly the subject of adjudica- 
tion in the courts of another government.’’ The doctrine arises as one of the 
consequences of the independence of states. Compare BRIERLY, THE LAW OF 
NATIONS 123 (5th ed. 1955); with 1 OPPENHEIM, INTERNATIONAL LAW 264 
(8th ed. Lauterpact 1955), wherein it is in the latter treatise described as a 
consequence of the equality of states. 

Although the act of state doctrine may mean that the offender is not amen- 
able to the jurisdiction of the foreign court, it does not follow that no interna- 
tional responsibility is involved. Nations have been held responsible for the 
damages caused by the acts of their soldiers in causing death or injury to nationals 
of another state. See the discussion of cases in Freeman Responsibility of 
States for Unlawful Acts of Their Armed Forces, 88 RECUEIL DE COURS 267, 
312-17 (1955). Dr. Freeman concludes at 324: 

“The more recent cases — particularly those dealing with misuse of fire- 

arms—have applied a broader basis of liability, admitting responsibility for 

injuries inflicted by negligent acts of soldiers in the course of duty. 

“For purely personal acts, unrelated to the soldier’s military functions. 
the rule of no-responsibility applies in peacetime . . . . But the fact that the 
wrongful act was unauthorized or even in violation of military regulations 
by no means excludes responsibility, or converts the act into a purely per- 
sonal wrong.” 

House Hearings on H.R. 8704, supra note 15 at 3554; see also People 
of Puerto Rico v. Fitzpatrick, 140 F.Supp. 398 (D. Puerto Rico 1956). 

™ See the Japanese decision cited in House Hearings on H.R. 8704, supra 
note 15 at 3479. 

™ Barton, Foreign Armed Forces: Qualified Jurisdictional Immunity, 31 
BRIT. Y.B. INT’L L. 341, 367-68 (1954). 
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States law may have been committed. But if the United States as- 
serts the primary right to exercise jurisdiction it does not mean 
that a criminal prosecution must follow. To require a judicial 
proceeding in every case where the primary right rests with the 
United States is not realistic. A good faith investigation should 
be all that is necessary. If no violation of United States law is con- 
ceivable, jurisdiction over the offense cannot be denominated “con- 
current,” and in such a case the receiving nation has the exclusive 
right to exercise jurisdiction. Once the place where jurisdiction is 
to be exercised is determined, the offending soldier can plead 
that he was acting lawfully within the scope of his mission.” 


V. OrFFiciAL Duty AS A DEFENSE ON THE MERITS 


The separability of a determination of where jurisdiction to 
hear the plea is first vested and a decision on the merits of the de- 
fense can be observed in cases in the United States courts involv- 
ing state-federal relations. If a criminal prosecution is instituted in 
a state court against a member of the armed forces of the United 
States on account of an act “done under color of his office or status 
or in respect to which he claims any right, title or authority,” the 
case may be removed for trial into a district court of the United 





™ The privilege of a member of the military forces is restricted. RESTATE- 
MENT, TORTS provides with respect to civil claims: 

““§ 146 A member of the armed forces of the United States . . . is 
privileged to inflict a harmful contact or otherwise invade another's interest 
of personality if such invasion is reasonably necessary for the execution of 
a command issued by a superior, if the command is 


(a) lawful, or 


(b) is believed by the actor to be lawful and is not so palpably 
unlawful that any reasonable man would recognize its illegality.”’ 


The common law was more strict, and the responsibility it imposed upon 
a soldier was not diminished by military status. Little v. Barreme, 6 U.S. (2 
Cranch) 465 (1804); Mitchell v. Harmony, 54 U.S. (13 How.) 420 
(1851); Despan v. Olney, 7 Fed. Case. 534, No. 3822 (C.C.R.I. 1852). In 
the early decisions, a soldier was held liable for wrongful action despite his good 
faith. Bates v. Clark, 95 U.S. 204 (1877); Castle v. Duryee, 2 Keyes 169 
(N. Y. 1865); Smith v. Shaw, 12 Johns 257, 267 (N.Y. 1815); See 
Roberts, Some Observations on the Case of Private Wadsworth, 51 AM. L. REG. 
63, 161 (1903). However, the privilege of a soldier acting in good faith and 
under lawful orders came to be recognized in some jurisdictions at least to a 
limited degree. Moyer v. Peabody, 212 U.S. 78 (1909); Druecker v. Salomon, 
21 Wis. 628 (1867); Trammel v. Bassett, 24 Ark. 499 (1866). The Re- 
statement rule has authority. McCall v. McDowell, 15 Fed. Cas. 1235, No. 8673 
(C.C.D. Cal. 1867); Neu v. McCarthy, 309 Mass. 17, 33 N.E. 2d 570 
(1941); but see Little v. Barreme, supra, where a shipowner recovered damages 
from a United States Navy Captain who had seized ships pursuant to an order 
of the President of the United States. Chief Justice Marshall’s opinion held the 
presidential order to be illegal because it was not authorized by statute. 
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States.“ This right of removal requires the federal court to de- 
termine initially whether the accused is being tried for an offense 
committed under “color of office,” and if it appears that it was not, 
the case will be remanded to the state court.” If the case was prop- 
erly removed, it does not follow that the accused is immune from 
jurisdiction, but that the court will examine the plea on the merits, 
and not on the question of who shall try the case. 

The criminal liability of a soldier is usually confused with the 
question of whether he can be prosecuted at all. Of course if 
he is held not amenable to jurisdiction the question of privilege 
does not arise. In the United States the most effective means of se- 
curing the release from custody of a soldier held by a state for a 
crime which is alleged to have been committed in the performance 
of his duty is by securing a writ of habeas corpus.” The decisions 
which have been brought in this manner give some indication of 
the tests that must be fulfilled to enable a soldier to make a valid 
substantive defense. Corporal Fair, Company M, 10th Infantry, 
was one of several soldiers sent to apprehend a military prisoner 
who had escaped from the military stockade in Nebraska. The 
prisoner was spotted at a distance, and upon being ordered to halt, 
ran, but Corporal Fair fired and hit his man. Subsequently, and 
after an acquital by court martial, Nebraska authorities arrested 
Fair on a murder charge.” He pleaded that he was acting pur- 
suant to the orders of his superior. The federal court issued its 
writ of habeas corpus stating: 





™*28 U.S.C. § 1442a (1952 ed.) The principle upon which this act is 
based can be traced to the Act of March 2, 1833, 4 STAT. 633, enacted to 
protect federal agents prosecuted by the state of South Carolina during the nulli- 
fication crisis; see Maryland v. Soper, 270 U.S. 9, 32 (1926); Tennessee v. 
Davis, 100 U.S. 257 (1879). 

% The district court in Fink v. Gerrish, 149 F. Supp. 915 (S.D. N.Y. 
1957), remanded a personal injury action brought against government employees 
arising out of a collision between the plaintiff's car and one driven by the de- 
fendants, who at the time were alleged to be ‘within the scope of their employ- 
ment.”’ The court considered the allegations of the complaint and held that 
though “. . . government agents were operating a government owned automobile 
in the performance of their duties it does not follow . . . that the negligent 
operation of such car was an act done under color of their office... .’’ Similarly, 
in Ampey v. Thorn, 65 F. Supp. 216 (D.C. Minn. 1946), actions for slander 
against a federal investigator were remanded to the state court. Norfolk v. Mc- 
Farland, 143 F. Supp. 587 (E. D. Va. 1956), prosecution for violation of 
traffic ordinance was properly removed; Colorado v. Maxwell, 125 F. Supp. 
18 (D.C. Colo. 1954). 

% As in the case of In re Neagle, 135 U.S. 1 (1890). 

™ Acquital by court martial did not at this time preclude this assertion of 
jurisdiction. Coleman v. Tennessee, 97 U.S. 509 (1878); United States v. 
Clark, 31 Fed. 710 (C.C.E.D. Mich. 1887); contra, Grafton v. United States, 
206 U.S. 333 (1907). 
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The law is that an order given by an officer to his private 
which does not expressly and clearly show on its face its 
illegality, the soldier is bound to obey and such order is his 
full protection.” 
The court applied the test of McCall v. McDowell,” a civil action 
wherein the court stated: 

Except in a plain case of excess of authority, where at first 
blush, it is apparent and palpable to the commonest under- 
standing that the order is illegal, I cannot but think that the 
law should excuse the military subordinate when acting in 
obedience, and without this there can be neither discipline 
not efficiency in an Army. If every subordinate officer and 
soldier were at liberty to question the legality of the orders of 
the commander, and obey them or not, as they may consider 
them valid or invalid, the camp would be turned into a de- 
bating school, where the precious moment for action would 
be wasted in wordy conflicts between the advocates of con- 
flicting opinions.” 

In Brown v. Cain" the federal court had to determine whether 
a coast guardsman indicted and imprisoned by Pennsylvania on a 
murder charge could secure release from state jurisdiction by a writ 
of habeas corpus. The accused, a sentry, had killed the victim while 
taking action to quell a riotous mob. The court first asked whether 
the act was done pursuant to the law of the United States. The 
answer to this, said the court, depends on whether the accused had 
authority from the United States to arrest persons guilty of the 
offense for which he was trying to make the arrest, whether he 
reasonably believed that the victim was guilty of the offense, and 
whether he used no more force than was necessary under the cir- 
cumstances. Furthermore, tle court said, to justify a writ of habeas 
corpus, the facts pointing to the conclusion that the sentry was 
acting in the performance of his duties must be either admitted 
or uncontradicted, or supported by such a great preponderance of 
evidence that a reasonable mind construing it could hardly come to 
any other conclusion. 

In the Brown case the sentry had already been acquitted by a 
Navy court martial and the court considered the circumstances as 





8 In re Fair, 100 F. Supp. 149, 154 (C.C.D. Neb. 1900). 

™ See RESTATEMENT supra note 73 at 1420. 

® These words must be construed and distinguished in the light of the war 
crimes wherein the plea of superior orders was held not to constitute a defense, 
although it might be considered at a mitigating factor. The rule has been adopted 
in DEP’T OF THE ARMY FM 27-10, THE LAW OF LAND WARFARE §§ 509-11 
(1956). 

56 F.Supp. 56 (E.D. Pa. 1944). 
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justifying the issuance of the writ. Similarly in Lima v. Lawler™ 
a writ of habeas corpus was granted on the petition of a Navy 
shore patrolman who was held by police authorities of Norfolk, 
Virginia, on an assault charge. The court examined the allega- 
tions and found that the accused was acting pursuant to his duties 
as a member of the shore patrol when the alleged assault occurred. 

In Puerto Rico v. Fitzpatrick™ the Federal District Court in Puerto 
Rico, to which the action was removed from the Superior Court 
of Puerto Rico, rejected the plea of the defendant attacking 
the jurisdiction of the court. The accused stated that because 
he was acting in the performance of official duty at the time of 
the offense he accordingly should be immune from jurisdiction. 
The defendant was driving an army truck pursuant to valid 
orders when the offense, apparently reckless driving, occurred. 
Appearing for the defendant was the United States attorney who 
urged that in view of the defendant’s duty status the accused could 
not be charged criminally with the violation of Puerto Rican law. 
The district court held that it had jurisdiction stating: “ . . . the 
record fails to disclose that the only means available to him, for 
performing his aforesaid duties, justified him to act in the manner 
it is alleged he did.”“ The district court’s holding thus indicates 
that, in order for the defendant to secure any privilege because of 
his duty status, he will have to show that the action for which he is 
prosecuted was specifically required to be done in the performance 
of his official duties. The alleged fault arose because he was 
driving on the wrong side of the road, the defendant would have to 
allege and prove that driving on that side of the road was the 
only means by which he could carry out his military duties. Be- 
cause the question was raised prior to trial, the defendant could 
submit further facts at trial to show that the act for which he was 
prosecuted was one committed while in the performance of his 
duties. Nevertheless the defendant’s status was such that his trial 
could be removed to the federal court. The tests of official duty 
developed in these and other decisions,” according some privilege to 
the soldier acting in the performance of his proper duties, are a 





@ 63 F. Supp. 446 (E.D. Va. 1945). 

140 F. Supp. 398 (D. Puerto Rico 1956). 

* Id. at 400. 

® See also United States v. Jones, 3 Wash. C.C. 209, 26 Fed. Cas. 653, 

. 15494 (C.C.D. Pa. 1813); United States v. Clark, 31 Fed. 710 (C.C.E. 

> Mich. 1887); United States v. Carr, 25 Fed. Cas. 306, No. 14732 (C.C. 
S.D. Ga. 1872); Riggs v. State, 3 Cold. 85 (Tenn. 1866) ; Commonwealth v. 
Blodgett, 12 Met. 56 (Mass. 1846); Commonwealth ex rel. Wadsworth v. 
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modification of the more strict position adhered to by a number 
of earlier cases.” 

When the facts concerning duty status and the orders of the 
accused are disputed and the accused is at trial before a state 
court, the Supreme Court has held that the defense should be made 
at the trial, rather than on a petition for habeas corpus.” Similarly 
the guilt or innocence of Girard was not decided when his immedi- 
ate amenability to United States jurisdiction was precluded by 
the waiver of jurisdiction. Because of the many disputed facts in 
the Girard case it does not appear unwarranted to have the issue 
of duty status litigated in the courts of the receiving state. If a 
similar situation arose in the United States the decisions indicate 
that a civilian court could judge the issue, and it is not certain that 
the case would be removed to the federal court.” 


VI. OrrFiciaL Duty DETERMINATIONS IN PRACTICE 


The phrase “performance of official duty” as used in status of 
forces agreements, was not intended as an adoption of the concepts 
of a single nation.” The drafters of the NATO agreement, recog- 
nizing the difficulties in making an inclusive definition, left a 
specific meaning to be worked out by either subsidiary agreements 
or by practice. 

In Japan, Agreed Views, Number 39 further defines “official 
duty” as: “ ... any duty or service required or authorized to be 
done by statute, regulation, the order of a superior or military 
usage.”” Amplifying this is a policy directive by the United States 
Armed Forces, Far East providing that: 

Official duty, . . . is not meant to include all acts by members 

of the armed forces and civilian component during periods 

while on duty, but is meant to apply only to acts which are 


required to be done as a function of those duties which the 
individuals are performing. Thus a substantial departure 





Shortall, 206 Pa. 165, 55 Atl. 952 (1903); Roberts, Some Observations on 
the Case of Private Wadsworth, 51 AM. L. REG. 63, 161 (1903). 

United States v. Bright, 24 Fed. Cas. 1232, No. 14647 (C.C. D. Pa. 
1809) ; State v. Sparks, 27 Tex. 627 (1864) ; Rex v. Thomas, 4 M. & S. 442, 
105 Eng. Rep. 897 (1815). For an excellent study on the subject see Ehren- 
zweig, Soldiers’ Liability for Wrongs Committed on Duty, 30 CORNELL 
L. Q. 179 (1944). 

* United States ex rel. Drury v. Lewis, 200 U.S. 1 (1906); Brown v. 
Cain, 56 F. Supp. 56 (E.D. Pa. 1944). 

28 U.S.C. § 1442a (1952 ed.); cf. Fink v. Gerrish, 149 F. Supp. .915 
(S.D. N.Y. 1957). 

® Rouse & Baldwin, supra note 9 at 42. 

Agreed Official View 39 annexed to the Protocol to Amend Article XVII, 
supra note 3. 
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from acts a person is required to perform in a particular duty 
usually will indicate an act outside of his official duty.” 


These criteria indicate that the Armed Forces are neither utiliz- 
ing line of duty and misconduct nor scope of employment tests ex- 
clusively in determining whether an alleged offense arose out of 
an act or omission done in the performance of official duty. Shortly 
before the Girard incident a military policeman in Japan, while 
on his rounds which often required him to enter Japanese brothels, 
was alleged to have raped a Japanese woman. A certificate from 
the serviceman’s commanding officer was presented to the Japanese 
to the effect that the offense arose from an act committed in the 
performance of official duty. Subsequently, the certificate was with- 
drawn apparently after it was suggested that the soldier “was off 
on some enterprise of his own.’ This result seems correct, but 
nevertheless the United States’ position is not as extreme as it would 
first appear. Military policemen on their rounds should be pro- 
tected from wild accusations and generally questions involving their 
status at the time of alleged misbehavior might best be determined 
in a United States court-martial. Fortunately, foreign courts thus 
far appear to be unprejudiced and able to judge the merits of the 
cases that have arisen. 

The M.P. case is illustrative of the United States policy to adopt 


as broad a concept of official duty as can be secured.“ This is to 
enable the United States to retain the primary right to exercise 
jurisdiction wherever possible and avoid the assertion by a foreign 
court of the primary right to exercise jurisdiction.“ To reach this 
result and at the same time to abide by the obligation to make 





* Supreme Court in Wilson v. Girard, 354 U.S. 524 (1957). 

® Girard Hearings, supra note 6 at 22. See House Hearings on H.R. 8704, 
supra note 15 at 3574. 

* The Operation of Art. VII, NATO Status of Forces Treaty, S. REP. 
No. 2558, 84th Cong., 2d Sess. 3 (1956). This policy is also inferred from 
the terms of Art. VIII, Status of Forces Policies and Information, DEP’T OF 
DEFENSE Dir. 5525.1, Nov. 3, 1955, in House Hearings on H.J. Res. 309, 
supra note 6 at 938. 

* A directive to overseas commanders states: 

“It will be the responsibility of the designated commanding officer 

to assure that effective liaison is developed and maintained at all levels 

of command with appropriate officials of the foreign country concerned 

to the end that through the use of local procedures a maximum number 

of waivers of jurisdiction may be obtained. Constant effort will be 

made to establish relationships and methods of operation which, in 

the light of local judicial processes, will result in waivers wherever 

possible. Similarly, efforts will be made in all cases, unless the circum- 

stances of the case dictate otherwise, to secure the release of custody of 

an accused to United States authorities until completion of foreign 

judicial proceedings.” 

House hearings on H.R. 8704, supra note 15 at 3496. 

















January ] FOREIGN JURISDICTION 81 


these determinations on a rational basis and in good faith, several 
tests have been applied. The ultimate benefit of the act in ques- 
tion to the mission of the United States forces is sometimes used 
as a criterion for determining official duty. Using this test a mem- 
ber of the military forces living off the United States military 
reservation while travelling to and from work or on a permanent 
change of station in a privately owned vehicle can properly be con- 
sidered acting in the performance of official duty. He is required to 
be off the post, but his obligation to report to work requires the 
travel. This interpretation has been accepted in France, possibly 
due to a similar concept of official duty as including this type of 
travel in French military law.” But the acceptance of an inclusive 
definition of official duty in one country does not constitute a prece- 
dent for another. In Turkey, for example, it was at first the posi- 
tion of Turkish officials that if a Turk were killed as a result of the 
negligent operation of an army vehicle the offense could not be 
considered an act done in the performance of official duty because 
official duty did not require the killing of a Turk.” This narrow 
view was difficult to deal with but before any “cause célébre” 
occurred a Turkish statute was adopted which gave conclusive 
effect to a United States determination that the offender was act- 
ing in the performance of official duty.” 

One useful test has evolved during the agreements operations 
in France. If a specific intent is a necessary element in an offense 
it may be an indication that the offense is subject to the primary 
right of France to exercise jurisdiction because the commission 
of such a crime could not logically be required by the offender's 
military duties.“ The application of the specific intent test is 
illustrated by the case in France of an American assigned to a 
Special Service unit whose duties included arranging bus tours 
for service personnel. Instead of turning money collected from 
servicemen over to the French bus company, he embezzled the 
funds. By the “specific intent” test he would be first subject to 





® Par. 26, AEZ Cir. No. 550-50, April 13, 1956, Criminal Jurisdiction 
of Foreign Tribunals over Army Personnel, Headquarters, USAREUR Com- 
munications Zone; Tignieres, Cass. Crim., (June 12, 1947), where in the case 
of a Frenchman it was determined that travel between the place of duty and the 
place of residence was “‘en service commande” and that French military authori- 
ties had the power to make the final determination of this status. 

* Rouse & Baldwin, supra note 9 at 42; Snee & Pye, Report, supra note 
9 at 41. 

“A law of July 16, 1956, brings the Turkish law in this respect into 
conformity with the practice in other NATO countries. 
* Snee & Pye, Report, supra note 9 at 41. 
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French jurisdiction, but it could equally be maintained that his 
offense was one “arising out of an act . . . done in the performance 
of official duty,” because his duty status gave him the opportunity 
to commit the crime. In this case the accused was tried by the 
French.” The specific intent test is useful but it should not be 
considered determinative. This test, if it were utilized in the Girard 
case, would not have been particularly helpful because whether 
there was or was not an intent to injure or a recklessness equiva- 
lent to such intent was one of the points in issue between Japanese 
and American authorities. 

It appears that no single concept has yet been formulated to 
determine duty status within the meaning of the jurisdictional pro- 
visions of status of forces agreements. This is not necessarily un- 
desirable. The agreements are still young and must be administered 
by countries with differing judicial ideas and procedures. That 
ad hoc solutions to problems as they arise is achieved by negotiation 
and compromise as well as by the application of municipal law 
concepts where they appear useful testifies to the strength of the 
alliances. Furthermore it bears out the observation that interna- 
ional collaboration has become commonplace to the modern mili- 
tary command.” 


VII. ELEMENTS OF A WAIVER OF THE RIGHT TO 
EXERCISE JURISDICTION 


Although Girard was the first American soldier over whom the 
United States formally waived its right to exercise jurisdiction, the 
waiver of a right of this nature is by no means unparalleled. In its 
essential elements it finds precedent in the practice of this country 
as well as in others. The waiver as it is observed in these agree- 
ments seems to have two characteristics: first, that the waiving state 
will first withhold adjudication over the offender, but whether this 
works as a permanent divestment of the right to exercise jurisdic- 
tion is not established with certainty; second, to be of any value a 
waiver must ordinarily require that the offender will be delivered 
to the authorities of the demanding state for trial. It is the latter 
quality which caused the most concern in the Girard case. 





* Ibid. 

1 See remarks of Professor Richard R. Baxter, 1955 Proceedings of the 
American Society of International Law 52. 

For a discussion of this problem in a case in France still in litigation 
see Schuck, Concurrent Jurisdiction Under the NATO Status of Forces Agree- 
ment, 57 COLUM. L. REV. 355 (1957). 
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a) Waiver of the right to proceed 


In the operation of status of forces agreements, receiving states 
have waived their right to exercise jurisdiction many thousand 
times. In a recent one year period waivers were secured from for- 
eign countries in over sixty-six per cent of all cases wherein Ameri- 
can military personnel were subject to the primary jurisdiction of 
foreign courts.“ In Japan a system which results in an automatic 
waiver of the right to exercise jurisdiction was accomplished by the 
procedure set forth in Agreed View No. 40. This procedure re- 
quires that when an offense subject to the primary jurisdiction of 
Japan occurs, if no positive action is taken by Japan to assert juris- 
diction a waiver of the right is deemed to have been made. In 
rare Cases is it necessary for the United States to request a waiver 
in an individual case.™ It is indicative of the success of the auto- 
matic waiver that in a recent one year period Japan waived its right 





* Senate Hearings 1957, supra note 13. 

8 Agreed View No. 40 provides: 

“When written notification has been made to either United States or 

Japanese authorities by the authorities of the other State of the commission 

of an alleged offense by a member of the United States armed forces, the 

civilian component, or a dependent, over which Japan has the primary 
right to exercise jurisdiction, Japan shall, through the Ministry of Justice, 
advise the legal office of the headquarters in Japan of the branch of the 
armed forces of which the accused is a member, whether it will exercise 
jurisdiction by bringing an indictment in the case. If the above advice is 
not received by the legal office concerned within [5 days after the date of the 
original notification of alleged offense for offenses punishable under Japanese 

law by confinement for six months or less and for minor offenses, or 20 

days after the date of original notification of alleged offense for offenses 

punishable under Japanese law by confinement for more than six months] 

. .. or if notice is received that Japan will not bring an indictment, the 

United States may exercise jurisdiction in any such case. . . . When 

written notification has been made to either United States or Japanese 

authorities by the authorities of the other State of the commission of an 
alleged offense by a member of the United States armed forces or the civilian 
component, over which the United States has the primary right to exercise 
jurisdiction . . . [because the offense was committed in line of duty against 

Japanese nationals] the United States shall, through the commanding 

officer of the alleged offender, advise the chief procurator of the district in 

which the alleged offense occurred whether it will exercise jurisdiction. 

When the chief procurator concerned does not receive the advice mentioned 

within 10 days, counting from the day after the date of the original 

notification of the alleged offense, Japan may exercise jurisdiction in any 
such case.” 

1% Hodson, Operation under the Japanese Agreement, Army Judge Advocate 
General’s Conference, supra note 37 at 91. Only one specific request for a waiver 
has been reported and this was in a case where the accused, a subject of military 
law, killed his Japanese girl- friend and his American wife. Japan, of course, 
had primary jurisdiction over the killing of a Japanese national and the United 
States had jurisdiction over the act against the American. The request for a waiver 
of jurisdiction was denied by the Japanese. 


= 


— 








84 WISCONSIN LAW REVIEW [Vol. 1958 


to exercise jurisdiction in 97 per cent of the cases where it had the 
primary right.” 

Arrangements similar in effect have been made with other 
countries. In the Netherlands and in Greece, for example, 
the receiving state has agreed to waive its primary right to ex- 
ercise jurisdiction in all cases expect where they determine 
jurisdiction to be of particular importance to them.” In Italy 
on the other hand until the effective date of the NATO Status of 
Forces Agreement local authorities generally believed they had no 
authority to waive Italy’s right to exercise jurisdiction.” The Italian 
position appears to be in conflict with the practice of other states 
and may be justified only as a matter of Italian law. Certainly 
nothing in international law prohibits the waiver of jurisdiction. 
The construction of the status of forces agreements that has been 
adopted by receiving states generally is that the capacity to waive 
the right to exercise jurisdiction is conferred by the agreement. 
In France, for example, the local prosecutor has been given au- 
thority to waive France’s right to exercise jurisdiction for ordinary 
breaches of the peace not involving excessive force or violation of 
private rights. 

Examples of waivers of the right to exercise jurisdiction are 
found in agreements prior to the promulgation of the NATO and 
Japanese agreements. The status of forces agreement negotiated 
several years ago among the Brussels treaty powers contemplated 
the exercise of waivers of the right to exercise jurisdiction. The 
Brussels agreement provided in language strikingly similar to the 
NATO and Japanese agreements: 

When the act is also an offense against the law of the “sending 

state,” the authorities of the “receiving state” will examine 

with greatest sympathy any request, received before the court 
has declared its verdict, for the transfer of the accused for trial 
before the courts of the “sending state.’ 





© Senate Hearings, 1957, supra note 13 at 21. 

Par. 3, Annex to Agreement Between the United States and The 
Netherlands Concerning Stationing of United States Armed Forces in The 
Netherlands. Aug. 13, 1954, 6 U. S. TREATIES &% OTHER INT’L AGREEMENTS 
103, T.LA.S. No. 3174; Art. II, Agreement between the United States and 
Greece concerning the Status of United States Forces in Greece, Sept. 7, 1956, 
7 U. S. TREATIES &% OTHER INT’L AGREEMENTS 2555, T.I.A.S. No. 3649. 

1 Senate Hearings, 1957, supra note 13 at 19; Army Judge Advocates 
Conference, Charlottesville, Va., supra note 37 at 97. 

* Sec. V. Circular from French Minister of Justice to the Procureurs 
Généraux, titled: Allied Forces Stationed in France by Virtue of the North 
Atlantic Treaty, translated by Headquarters, United States Army, Europe 
Communications Zone, August, 1953. 

1 Status of Members of the Armed Forces of the Brussels Treaty Powers, 
22 DEP’T STATE BULL. 449 (1950). 
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A waiver of jurisdiction need not emanate from a court. Decisions 
and state practice indicate that a waiver of the right to exercise 
jurisdiction may come from local police authorities and in some 
instances be found by implication. Waivers of the right to exercise 
jurisdiction over United States military personnel are frequently 
made by Panamanian authorities, although the United States has 
no treaty with Panama concerning criminal jurisdiction. However, 
a waiver procedure seems to have been developed from an informal 
agreement between the Panamanian National Police and the Ameri- 
can military authorities in the Canal Zone made in the light of the 
rights of the United States in the Canal Zone.” 

In Chung Chi Cheung v. the King,™ the Judicial Committee of 
the Privy Council held that the Chinese government had “waived” 
whatever jurisdiction it had over the defendant. Chung Chi 
Cheung was, at the time of the offense, a cabin boy aboard a Chinese 
customs cruiser, a public armed vessel of China. While the ship 
was in the territorial waters of the British colony of Hong Kong, 
Chung Chi Cheung shot and killed his captain and wounded him- 
self. A Hong Kong police launch presently came alongside the 
ship and carried the offender ashore for medical treatment. He 
subsequently was tried and convicted for murder by the British 
court in Hong Kong. The Privy Council upheld the jurisdiction of 
the Hong Kong court stating that: “... the immunities which the 
local courts recognize flow from a waiver by the local sovereign, 
and can themselves be waived.”* The waiver in this case was im- 
plied from the Chinese government's failure to pursue its claim 
of jurisdiction after their request for extradition was denied. Hence 
the British court was held to have had the right to proceed with 
the case. 

Two decisions of the Mixed Courts of Egypt during World War 
II indicate that the right to exercise jurisdiction may be waived when 
custody over the accused is changed. Moreover, the qualifications 
that can be imposed when an accused is delivered into the custody 
of a different authority may have a bearing on the jurisdiction 





4° Senate Hearings, 1956, supra note 21 at 29; but cf. Panama v. 
Schwartyfiger, supra note 5, wherein the Supreme Court of Panama in 1927 
held that it had no jurisdiction over a member of the United States Armed 
Forces. The present value of the Schwartyfiger case seems to be in doubt, unless 
it is construed to mean that the Panamanians have no jurisdiction over American 
soldiers in the Canal Zone because of an implied immunity arising from the 
United States’ presence in the Canal Zone. 
™ Chung Chi Cheung v. The King, [1939] A.C. 160. 

"2 Ibid. 
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which the court subsequently seized of the case can exercise. In 
Anne v. Ministére Public” the defendants, sailors from French war- 
ships, were arrested by Egyptian authorities for robbery. At the 
time of the arrest two of the sailors were aboard their ship, but 
their admiral permitted the civilian police to board the ship and 
take them into custody. The court in reviewing this change in 
custody indicated that it was made without qualification, but that 
the admiral could have made the delivery upon conditions which 
would have precluded the court from exercising jurisdiction. In 
this case the release of custody was treated as a waiver by the 
military authorities of their right to exercise jurisdiction. Similarily 
in the Korakis decision™ the release of custody by Egyptian authori- 
ties of a Greek sailor apprehended in a tavern brawl was found to 
have been made without qualification. Apparently the sailor could 
speak only Greek, if anything, his arrestors were fluent in French, 
English and Arabic, and because of this linguistic impasse the offend- 
er was carried back to his ship. The court noted that nothing in 
the applicable treaty required the military authorities to deliver 
the accused to the civil authorities for trial once he had regained 
his ship, so the court held that the act of the police in releasing 
the accused from custody divested the court of its right to exercise 
jurisdiction. To make the existence of jurisdiction between two 
sovereigns depend on custody which may change after arrest is too 
mechanical a view and could encourage the military and civilian 
police to compete rather than cooperate in apprehending offenders. 
However, the foregoing cases may be quite correct in their result 
because of the principle that wherever possible a court should not 
exercise its jurisdiction if the accused is not physically present in 
the forum. Criminal trials in absentia are permitted in some juris- 
dictions but whether they are in conformity with accepted inter- 
national practice is doubtful. Certainly the United States is not 
alone in condemning their use. 

Changes in custody have not affected jurisdiction in the opera- 
tion of the status of forces agreements. Whether this is because 
jurisdiction as between the two sovereigns is deemed to have vested 
at the time of the offense, or because changes in custody are merely 
ministerial actions not having any bearing on matters of juris- 





48 Anne v. Ministére Public, Egypt, Court of Cassation, Dec. 13, 1943, 
ANNUAL DIGEST AND REPORTS OF PUBLIC INTERNATIONAL LAW CASES 


1943-1945, at 115. : 
44 Ministére Public v. Korakis, Egypt, Court of Cassation, Dec. 11, 1944. 


ANNUAL DIGEST AND REPORTS OF PUBLIC INTERNATIONAL LAW CASES 
1943-1945, at 120. 
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diction has not been debated, but the better view, it is submitted, 
is that jurisdiction should not be effected by changes in custody or 
removal from the territory of the sovereign. To obviate the ques- 
tion, American military authorities have frequently agreed that 
when an American subject to military law is apprehended by the 
local civilian police he will be delivered into the custody of Ameri- 
can authorities who in turn agree to bring the defendant to the 
foreign court when required. This is the procedure which has de- 
veloped in Japan. Even where the defendant is convicted by the 
foreign court he may be retained in American custody pending 
the decision on appeal.” The Girard decision in the Supreme 
Court is in conformity with the rule that whether or not jurisdiction 
over an offender is waived or custody is transferred is a matter be- 
tween the sovereigns involved and an accused has no cause to 
complain if one of the sovereigns which has concurrent jurisdiction 
decides to forego the exercise of its powers. This principle was 
already established in the United States as between the state and 
the federal government,” and between the United States and a 
foreign sovereign.” 


b) The Waiver as a Deliverance to Foreign Authority 


A waiver of the right to exercise jurisdiction as provided in status 
of forces agreements would usually be meaningless unless at the 
same time the waiving state had authority to deliver the accused 
to the demanding state for trial. This power is contemplated as 
existing in the agreements and pursuant to it Girard was delivered 
to the Japanese for trial. In a sense then, the status of forces agree- 
ments provide for a delivery which is a substitute for the more formal 
procedure of extradition. Furthermore, because the status of forces 
agreements contemplate the exercise of jurisdiction by the receiving 
state over the nationals of the sending state, the fact of this nation- 
ality should be no bar to the delivery. It is quite clear that an 
American citizen may be extradited to a foreign country for trial. 
In the famous case of Charlton v. Kelly,” the Supreme Court per- 





wm, Gicard Hearings, supra note 6 at 5. 

46 Benton v. Ryne, 180 Kan. 176, 302 P.2d 540 (1956); Eaves v. 
Edwards, 143 F. Supp. 229 (M.D. Tenn. 1955). 

47 United States ex rel. Donnelly v. Mulligan. 76 F.2d 511 (2d Cir. 1935); 
see also United States v. Rauscher, 119 U.S. 407 (1886). 

08229 U.S. 447 (1913). British practice is the same, but some countries 
such as France and Germany will not extradite their own nationals, 1 OPPEN- 
HEIM, INTERNATIONAL LAW 699 (8th ed. Lauterpacht 1955). Italy has now 
agreed to extradite its own nationals. Exchange of Notes, April 16, 17, 1946, 
T.LA.S. 1699. 
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mitted the extradition to Italy of an American accused of murder- 
ing his wife there, although it was noted that Italy would not ex- 
tradite Italian nationals to the United States. If a treaty authorizes 
extradition therefore,” nationality of the asylum state is no bar to 
deliverance to the foreign jurisdiction. But the Supreme Court has 
insisted that whenever such a delivery is made, the authority must be 
found specifically in law or treaty. In referring to the attempt to ex- 
tradite American citizens to France, which was found to be un- 
authorized by the extradition treaty, the Supreme Court in Valentine 
v. United States ex rel. Neidecker™ stated that the Constitution: 

. creates no executive prerogative to dispose of the liberty 
of the individual . . . . There is no executive discretion to sur- 
render him to a foreign government, unless that discretion 
is granted by law.™ 

The status of forces agreements provide authority to deliver Ameri- 
cans for trial by clear implication. The Japanese and NATO agree- 
ments require that “sympathetic consideration” be given to requests 
for waivers where the waiver is considered to be of particular im- 
portance. Neither the NATO status of forces agreement nor the 
Japanese Administrative Agreement makes the obligation of the 
sending state to give this sympathetic consideration depend upon the 
accused’s presence within the receiving state. Jurisdiction, it seems, 
attaches when the offense is committed and, by paragraph Ib of 
Article XVII of the Japanese agreement (identical in effect to 1b 
of Article VII of the NATO agreement), it is merely required that 
the offenders have been in the territory of the receiving state when 
the offense occurred. Subsequent rotation or transfer to the United 
States should not terminate the international obligation of the 
United States military authorities to give sympathetic consideration 
to waiver requests. As long as the accused is subject to military 
law the capacity of the United States to waive its right to exercise 
jurisdiction has substance. If the accused is removed from military 
jurisdiction by the operation of United States law, however, the 
military authorities have no jurisdiction to waive. Hence while the 
alleged offender is subject to military orders the United States to 
give meaning to its waiver should order the accused back to the ter- 
ritory of the demanding sovereign. Any other position would re- 
quire that the receiving state rely on the extradition treaties with 





48 There can be no extradition in the absence of a treaty. Factor v. Lauben- 
heimer, 290 U.S. 276 (1933). 
#9299 U.S. 5 (1936). 
=i. «a 5. 9. 
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the United States and only a few authorize the deliverance of na- 
ionals of the asylum country to the demanding country. To re- 
quire reliance on an extradition treaty while the fugitive is still a 
member of the armed forces does not seem in accordance with the 
intention of the status of forces agreements, nor would such reliance 
facilitate the efficient administration of criminal justice. It would 
usually mean that the crime would go unpunished. 


Wilson v. Girard held that the jurisdiction of the territorial 
sovereign over offenses committed within its borders was exclusive 
in the absence of a surrender of this jurisdiction. This was enunci- 
ated as a principle of international law.™ It follows, therefore, that 
in the absence of an international agreement or some other sur- 
render of the receiving state’s jurisdiction, the United States, while 
acting within the territory of the sovereign, must deliver an offender 
for trial and, unless the law of the United States requires further 
authority, the United States should not have to rely upon an in- 
ternational agreement for authority to permit the receiving state 
to take custody or assert jurisdiction. The Supreme Court, if correct 
in its application of international law, therefore need not have 
considered the provisions of the Administrative Agreement which 
refer to a waiver, unless it is considered that United States law re- 
quired some more specific authority than the international obliga- 
tion to authorize the deliverance of Girard for trial. This inter- 
pretation would appear to be consistent with the principle of the 
Neidecker decision.™ But the Neidecker case referred to extradition 
which, by the prevailing interpretation of international law, is not 
required in the absence of a treaty, and, furthermore, considered 
the rights of a person not subject to military law. To deliver Girard 
or any other person subject to military law to a receiving state 
should not require an invocation of the extradition process, be- 
cause the obligation to deliver the offender is made complete by the 
international agreement. This being so, and the obligations of in- 
ternational law being part of United States law,” the deliverance 
of Girard to the Japanese was quite proper regardless of any of 
the waiver provisions in the Administrative Agreement. If the 





#22 American nationals may be delivered to Japan, Treaty for the Extradition 
of Criminals of April 29, 1886, 24 STAT. 1015, T.S. 191; Article VII, 
Supplementary Convention of May 17, 1906, 34 STAT. 2951, T.S. 454. 

8 354 U.S. 524 (1957). 

4299 U.S. 5 (1936). 

1% This is so well established it should not require authority. See The Pac- 
quet Habana, 175 U.S. 677 (1900). 
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alleged offender has been discharged from the military service a 
more difficult problem is presented. 

A commentator in the Philippine Law Journal recently suggested 
that the United States had an obligation to return to the Philippines 
a United States sailor accused of a criminal offense committed in 
the Philippines.“« The alleged offense occurred on January 1, 1956, 
and the accused was turned over to naval authorities pending a 
further investigation which was conducted on February 28, March 
27 and May 22, 1956. An order of arrest was referred to the 
commanding officer of the accused on November 26, 1956, about 
eleven months after the offense, but meanwhile the accused had been 
returned to the United States and apparently discharged from 
the service. The obligation to return the offender, it was sug- 
gested, existed whether or not the accused was still a member of 
the United States Navy. 

Whether or not the accused remains subject to military law or 
not, there is something incongruous about returning a man to a 
country for a minor criminal trial almost a year after the offense. 
In the Roe case criminal sanctions, if warranted, should have been 
imposed promptly and without an eleven month delay. The obliga- 
tion of promptness on the authorities of the receiving state is of 
particular importance when the alleged offender is in military 
service, thousands of miles from his home. To authorize a substan- 
tial delay in the return of the person to his home or to require a 
return of the offender to the demanding country, a serious case 
should be presented. This is simply a matter of elemental fairness. 
If promptness is not observed, the principal objective of the status 
of forces agreements, the proper administration of criminal justice, 
is not fulfilled. To return the offender in a minor case after a long 
delay is an inconvenience and unfairness not commensurate with 
the offense. 

The same commentator’s suggestion that an accused who has 
achieved civilian status should be returned to the demanding nation 
by the United States does not have merit. It is well established as a 
matter of United States law that release from military service will 
confer jurisdictional immunity from a trial by court martial.’*s 
Each of the status of forces agreements reflects the proposition that 
the law of the military force determines membership in that force, 





4%, Badong, Philippine Jurisdiction over the George E. Roe Case, 32 
PHIL. L. J. 403 (1957). 
18 United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955). 
4c Art. I, NATO Status of Forces Agreement, supra note 17. 
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and that the capacity of a military force to control its members is 
determined by municipal law. Accordingly, if municipal law does 
not permit the United States to exercise authority over a person, 
then the receiving state in a status of forces situation cannot claim 
a breach of the agreement. 

The problem presented in the Philippine case would not have 
been acute if prompt action had been taken. This was recognized 
by officials in France. Soon after the promulgation of the NATO 
Agreement, the French Minister of Justice instructed the procureurs 
generaux to take prompt action in the event of the prosecution of 
a member of the armed forces. He stated: 


. . » I only believe that I should underline the necessity for 
carrying out prosecution without delay. Moreover the exercis- 
ing of this prosecution places the military authority in a 
position where it is impossible to rotate and discharge the de- 
fendant even if he is in a status of temporary release and even 
though his normal period of service has expired; this ab- 
normal prolongation of active military service represents 
evident inconveniences and risks provoking, as well from the 
point of view of the party concerned as of his family, an un- 
favorable opinion towards French justice and of our institu- 
tions in general. Moreover the holding of the defendant in 
France would only occur if his superiors are informed of the 
charges; if they have not been informed, rotation is possible 
which in turn would hinder the course of action. To prevent 
these various complications promptness is called for in pre- 
paring the charges themselves and for the reports submitted 
to my chancellory dealing with requests for release of jurisdic- 
tion.” 


VIII. How THE SoLpier Is PROTECTED 
a) Administrative Protections by the United States 


The American soldier overseas cannot look to common law courts 
for the first defense of his rights, but he is not consequently left 
in the embrace of a heartless bureaucracy. In the first place he may 
look to the military command to which he belongs for considerable 
protection. Responsibility for a subordinate is a cardinal principle 
for the military commander. It is characteristic of an efficient 
military force to require of its commander a far-reaching concern 
for the welfare of subordinates which must extend not only to 
immediate needs of food, clothing and shelter, but to the some- 
what subjective quality of morale as well. It is not mere molly- 





8p Circular from French Minister of Justice to the Procurers Généraux, 
supra note 108. 
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coddling that prompts the armed forces to supply libraries, recrea- 
tional facilities and other varied services such as legal aid and post 
exchanges. The chaplain, the judge advocate and the special services 
officer function to help develop a better fighting force by helping 
to fulfill the needs of the individual soldier. Hence when a situa- 
tion develops which subjects the soldier to an unfamiliar judicial 
code in a strange land it is to be expected that the armed forces will 
establish administrative procedures to help the individual who runs 
afoul of the law. It was not only Congress which prompted this con- 
cern. Manpower is a precious commodity, and if at all possible it 
must not be wasted in courts and prisons whether they be domestic 
or foreign. Consequently the soldier’s rights are most effectively pro- 
tected through the administrative machinery that the armed forces 
provide. Judicial protections provide at best a secondary defense. 

The initial approach should be preventive, and the soldier 
should be informed of the impact of foreign law before it affects him. 
The American serviceman and his dependent going overseas are, 
therefore, carefully briefed on their obligation to observe foreign 
law.” In Japan and NATO countries first hand observers have re- 
ported a close relationship between American military authorities 
and the foreign police officials and joint police patrols are not un- 
common. It is probably this cooperation at a local level that has 
contributed most to the success of status of forces agreements.” But 
police and judicial cooperation is not alone sufficient. A prompt 
settlement of claims for damages resulting from the activities of 
American forces can do much toward the reductions of tensions that 
develop and eliminate a number of criminal actions. Amicable rela- 
tions with foreign countries cannot be purchased, but in those na- 
tions such as France where the victim of an incident can combine a 
claim for civil damage with a criminal prosecution, the criminal ac- 
tion may be abated if a just claim for civil damages is promptly hon- 
ored by the United States.” Where a civil claim is outstanding and a 
criminal charge is pending, a reluctance to waive the right to exercise 
jurisdiction is observed. Many payments to claimants can be proper- 
ly made by the United States through the Foreign Claims Act,” and 
by the foreign state under the claims provisions of the applicable 





1% House Hearings on H.J. Res. 309, supra note 6 at 319, 320; Senate 
Hearings, 1957, supra note 13 at 20; Art. Il, NATO Status of Forces Agree- 
ment, supra note 17. 

427 Snee and Pye, ‘Report, supra note 9; Rouse & Baldwin, supra note 9. 

#8 For a discussion of the problems arising from this type of ‘‘civil-criminal’’ 
action see Schuck, supra note 101. 

1 57 STAT. 66 (1942), 10 U.S.C. §2734 (Supp. IV, 1957). See Army 
Regulations 25-90. 
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status of forces agreement.™ Thus if a foreign claimant is injured 
by an American acting in the performance of his duties, the claim- 
ant must seek his compensation from the receiving state, rather than 
from the United States. The United States will reimburse the re- 
ceiving state for seventy-five per cent of the amount paid to the 
claimant according to the formula adopted in the NATO Agree- 
ment. Furthermore, many ex gratia payments are made by the Unit- 
ed States pursuant to the Foreign Claims Act, one of the purposes 
of which is to promote and maintain friendly relations. 

When the American subject to military law is alleged to have 
offended foreign law and he is tried in a foreign court, the Depart- 
ment of Defense has directed that American lawyers act as trial ob- 
servers and render a report which will, among other things, evaluate 
the essential fairness of the proceeding.“ The burden of analysis 
placed on the observer is a heavy one. He must use as criteria not 
only the provisions protecting the accused as specified in the inter- 
national agreement™ but the protections which would be accorded 
the accused by an American court. This latter analysis is necessary 
because the Senate in giving its advice and consent to the NATO 
Status of Forces Agreement required that where a person subject to 
military jurisdiction is tried in a foreign court the laws of that 
country should be examined “with particular reference to the pro- 
cedural safeguards contained in the Constitution of the United 
States,” and if there is a “danger that the accused will not be pro- 
tected because of the absence or denial of constitutional rights he 





Art. VIII, NATO Status of Forces Agreement, supra note 17; Art. 18, 
Japanese Administrative Agreement, supra note 4; see Note, 6 INT’L & COMP. 
L. Q. 689 (1957). 

781 See paragraph IX(B), DEP’T DEFENSE DiR. 5525.1 (Nov. 3, 1955). 
This was promulgated before the decision in Reid v. Covert, 354 U.S. 1 (1957), 
but because the extent of dependents’ amenability to military law remains in 
doubt it is reasonable to require that observers attend all trials of dependents. 

Paragraph 9 of Article XVII of the Administration Agreement (similar 
te paragraph 9 of article VII of the NATO Agreement) provides that whenever 
a member of the force or certain component or dependent is tried in Japan 
he shall be entitled: 

(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge or charges 

made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses in his favor, if 
they are within the jurisdiction of Japan; 

(e) to have legal representation of his own choice for his defense or to 
have free or assisted legal representation under the conditions prevailing 
for the time being in Japan; 

(f) if he considers it necessary, to have the services of a competent 
interpreter; and 

(g) to communicate with a representative of the government of the 
United States and to have such a representative present at his trial. 
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would enjoy in the United States” the armed forces should 
attempt to secure a waiver of jurisdiction or take action to secure 
the release of the accussed by diplomatic negotiation. 

Although there is no evidence of any awareness of it in the legis- 
lative debates, the Senate’s statement was consistent with what is al- 
ready required of the President. An act of July 27, 1868, requires 
that: 

Whenever it be made known to the President that any citizen of 

the United States has been unjustly deprived of his liberty by 

or under the authority of any foreign government, it shall be 
the duty of the President forthwith to demand of that govern- 
ment the reasons of such imprisonment; and if it appears to be 
wrongful and in violation of the rights of American citizenship, 
the President shall forthwith demand the release of such citi- 
zen, and if the release so demanded is unreasonably delayed 
or refused, the President shall use such means, not amounting 
to acts of war, as he may think necessary and proper to obtain 
or effectuate the release, and all the facts and proceedings rela- 
tive thereto shall . . . be communicated by the President to 
Congress. 





The Agreed Official Minutes provide further guarantees: 

“Paragraph 9: 

1. The rights enumerated in items (a) through (e) of .. . [para- 
graph 9] are guaranteed to all persons on trial in Japanese courts by the 
provisions of the Japanese Constitution. In addition to these rights, a mem- 
ber of the United States armed forces, the civilian component or a dependent 
who is prosecuted under the jurisdiction of Japan shall have such other 
rights as are guaranteed under the laws of Japan to all persons on trial in 
Japanese courts. Such additional rights include the following which are 
guaranteed under the Japanese Constitution. 

(a) He shall not be arrested or detained without being at once informed 
of the charge against him or without the immediate privilege of 
counsel; nor shall he be detained without adequate cause; and upon 
demand of any person such cause must be immediately shown in open 
court in his presence and the presence of his counsel; 

(b) He shall enjoy the right to a public trial by an impartial tribunal; 

(c) He shall not be compelled to testify against himself; 

(d) He shall be permitted full opportunity to examine all witnesses; 

(e) No cruel punishments shall be imposed upon him. 

2. The United States authorities shall have the right upon request to 
have access at any time to members of the United States armed forces, the 
civilian component, or their dependents who are confined or detained upon 
Japanese authority. 

3. Nothing in the provisions of paragraph 9(g) concerning the 
presence of a representative of the United States Government at the trial 
of a member of the United States armed forces, the civilian component or 
a dependent prosecuted under the jurisdiction of Japan, shall be so con- 
strued, as to prejudice the provisions of the Japanese Constitution with 
respect to public trials.’’ 

“815 STAT. 224 (1868), 22 U.S.C. 1732 (1952). Note that the law 
refers only to citizens, but it could properly be extended to all United States 
nationals. This act was passed apparently because a number of Americans of 
Irish extraction were being arrested by British authorities in Ireland on the belief 
that they belonged to or were aiding the Fenian organization. According to the 
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The act of 1868 and the Senate’s statement of 1953 compliment 
the right, long recognized in international law, of a nation to assert 
protection over its nationals abroad. The assertion, as a matter 
of domestic law, is now made mandatory both before and after any 
injustice occurs, and some further criteria for determining of what 
an injustice consists are now available. The difficulty is that the 
tests of American constitutional law are not often persuasive authori- 
ty in the international scene. 

The most successful method of reporting the foreign trial in the 
light of the Senate’s statement and the act of 1868 was developed 
in Europe soon after the NATO agreement became effective. The 
essential fairness of a foreign trial was to be evaluated in terms 
of whether at trial the accused was accorded the rights he would 
be entitled to in a state court in the United States by virtue of the 
United States Constitution through the 14th Amendment.™ In 
spite of what may at first appear to be an unduly parochial ap- 
proach to foreign law in practice the test seems to work success- 
fully for very few instances of unfair procedures have been report- 
ed. United States Supreme Court decisions concerning criminal 
trials in state courts, wherein the so-called fair trial rule has de- 
veloped are of assistance to the observer of the foreign trial. The 
Supreme Court must look at all the facts and circumstances to de- 
termine whether the procedure in the state court was repugnant to 
the Constitution because the Supreme Court will protect against 
state infringement only those procedural rights as are considered 
“fundamental principles of liberty and justice which lie at the base 
of our civil and political institutions." Trial observers in their 
analysis thus may apply the winged words of Justice Cardozo 
and ask whether the foreign trial denied an accused those protec- 
tions which are of “the very essence of a scheme of ordered liberty,” 
and whether the absence of these protections violates a “principle 
of justice so rooted in the traditions and conscience” as to be “ranked 





debates in Congress, a Colonel John Warren, one William Nagle and others, 
were arrested, and Warren was alleged to have been convicted for acts and words 
occuring ir, America. A joint resolution was passed requesting the President to 
obtain his release. 

1% A memorandum was prepared on short notice by the Interservice Legal 
Committee convened by Hdgs. U. §. EUCOM. Their conclusion is still the most 
authoritative analysis, and was submitted by the Department of Defense to the 
House Committee on Foreign Affairs; House Hearings on H.J. Res. 309, supra 
note 6 at 249. This memo remains the basis for the trial observers report. See 
Brown, Function of the Trial Observer Under the NATO Status of Forces and 
other International Agreements, THE JAG JOURNAL, p. 9, March, 1957. 

185 See MCCLOSKEY, ESSAYS IN CONSTITUTIONAL LAW 382 (1957). 
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as fundamental.”™ Leading Supreme Court decisions amplifying 
the fair trial rule indicate that some of our traditional notions are 
not essential in a criminal trial and, consequently, the absence of 
these procedures in a foreign trial is not a ground for diplomatic 
protest. Thus the absence of, under certain circumstances the ap- 
pearance of the witnesses against him,” the right to bail, a grand 
jury or a jury trial,” and certain aspects of the privilege against self 
incrimination™ is insufficient to establish an unfair foreign pro- 
cedure. Standards of criminal justice required by the fair trial 
rule can be properly compared with foreign criminal procedures be- 
cause of the assumption that “all countries, in their courts of 
justice, will give effect to universally recognized fundamental princi- 
ples of right and wrong.”™ This is a broad assumption in view of 
our scanty analysis of what these fundamental principles consist, but 
in NATO countries and Japan at least the assumption may not be 
unwarranted.“ The test can be used to justify the application of 
uncommon law procedures that nevertheless have proven their 
value. The extensive pre-trial investigation of the juge d’ instruction 
provided in French law and the compilation by him of a dossier 
is an example of a procedure strange to common law criminal pro- 
cedure, but probably within the bounds of fairness. An investi- 





4% These words are from the opinion in Palko v. Connecticut, 302 U.S. 

319, 325 (1937). In commenting on this decision one authority has said: 

‘What is certain is that if he [Cardozo] had been determined to turn back the 
rising tide of liberty in respect of the rights of the accused in criminal Prosecu- 
tions, he could hardly have done it more effectively than by this opinion. 
Green, The Bill of Rights, The 14th Amendment and The Supreme Court, 46 
MICH. L. REV. 869, 871 (1948). 

#7 Stein v. New York, 346 U.S. 156, 195 (1953). 

#8 Hurtado v. California, 110 U.S. 516 (1884) grand jury; Maxwell v. 
Dow, 176 U.S. 581 (1900) (dictum); cf. In re Ross, 140 U.S. 453 (1891). 
But see Reid v. Covert, 354 U.S. 1 (1957), wherein the court stated: “... at 
best, the Ross case should be left as a relic of a different era.”’ 

#8 Adamson v. California, 332 U.S. 46 (1947); Twining v. New Jersey, 
211 U.S. 78 (1908). For a recent study along the line of the Interservice Legal 
Committee’s memorandum see Schwenk, Comparative Study of the Law of 
Criminal Procedure in NATO Countries under the NATO Status of Forces 
Agreement, 35 N.C. L. REV. 358 (1957). 

“© Chief Justice Knowlton of the Supreme Judicial Court of Massachusetts 
in Parrot v. Mexican Central Railway Co., 207 Mass. 184, 93 N.E. 590 
(1911); see also LAUTERPACT, INTERNATIONAL LAW AND HUMAN RIGHTS 
121; Art. 15, Treaty of Peace with Italy, Sept. 15, 1947, T.V.A.S. 1648; U. 
N. Charter Art. 1 (3). 

441 Schlesinger, Research on General Principles of Law Recognized by Civil- 
ized Nations, 51 AM. J. INT’L L. 734 (1957). See the rights guaranteed in 
Japan, supra note 132. It has been suggested that the rights set forth in the 
treaties reflect many of the requirements of international law relations to both 
civilian and military trials by a foreign government. Freeman, supra note 69, 
at 404. Contra Congressman Bow’s comment in 103 CONG. REC. 14591 (daily 
ed. Aug. 26, 1957). 
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gating magistrate in France proceeds in an inquisitorial manner 
and collects all pertinent information concerning the alleged in- 
fraction including statements by the accused, testimony of witnesses 
and personal observations. The dossier which he compiles may be 
part of the evidence at the trial.” Frequently some of this evidence 
is hearsay and would be inadmissable in common law courts, but the 
use of the dossier is not necessarily a breach of the “fair trial” rule, 
because the NATO agreement guarantees a right of confrontation 
which may eliminate some of the dangers of a non-appearing witness. 

Many years ago the Supreme Court voiced its recognition that 
the common law has no monopoly on fair criminal procedure. In 
Hurtado v. California™ the court stated: 

. .. While we take just pride in the principles and institutions 

of the common law, we are not to forget that in lands where 

other systems of jurisprudence prevail, the ideas and processes 
of civil justice are also not unknown. Due process of law . . . is 

not alien to that code which survived the Roman Empire .. . 

it was the characteristic principle of the common law to draw 

inspiration from every fountain of justice, we are not to as- 
sume that the sources of its supply have been exhausted.“ 

In conformity with this reasoning, the Supreme Court over fifty 
years ago indicated that an American who has committed a crime 
in a foreign country had no right to demand a trial by any other 
procedure than that provided in the country which intended to 
try him.“ Justice Harlan wrote the decision which required a cer- 
tain Charles F. W. Neely, an American citizen, to be returned to 
Cuba where he was accused of embezzling public funds. The con- 
templated trial in Cuba would not be before a jury and Neely 
claimed this was an infringement upon his rights. The court said: 

We are reminded of the fact that the appellant is a citizen of 
the United States. But such citizenship does not give him an 
immunity to commit crimes in other countries, nor entitle him 
to demand of right, a trial in any other mode than that allowed 
to its own people by the country whose laws he has violated and 
from whose justice he has fled. When an American citizen 
commits a crime in a foreign country he cannot complain if re- 
quired to submit to modes of trial and te such punishment as 
the laws of that country may prescribe for its own people, 
unless a different mode be provided for by treaty stipulations 
between that country and the United States.” 





“2 Keedy, The Preliminary Investigation of Crime in France, 88 U. PA. L. 
REV. 385, 692, 915 (1940); Vouin, The Protection of the Accused in French 
Criminal Procedure, 5 INT’L &6 COMP. L.Q. 1 (1956). 

“8110 U.S. 516 (1884). 

™ id. at 530. 

“5 Neely v. Henkel, 180 U.S. 109 (1901). 

“ie. 6¢ 125. 
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But the United States has the right to demand that the foreign 
trial meet the standards of a civilized system of justice. Denial 
of justice, a doctrine of international law, if found applicable, is 
a more effective grounds for securing redress for an injustice at the 
hands of a foreign court. The theory is based on the notion that the 
courts of a nation should conform to civilized standards of justice, 
and that if a judicial decision is shown to have been influenced 
by improper motives, or if prejudice or discrimination against 
an alien is shown, or if there was an unconscionable delay in the 
proceedings or other grave irregularities resulting in a serious in- 
justice, then the power asserting this injustice may make diplomatic 
representation on behalf of its national or present the matter for 
international adjudication." Secretary of State Root once expressed 
the view that the United States in determining whether its citizens 
abroad secured justice assumed the existence of a “ . standard 
of justice, very simple, very fundamental, and of such general ac- 
ceptance by all civilized countries so as to form a part of the in- 
ternational law of the world.” Accordingly, if this standard is 
not achieved in a foreign judicial proceeding it is considered as 
constituting a violation of international law. Situations of this 
nature are not often reported. One of the leading authorities for 
the proposition is an opinion rendered in 1927 by the General 
Claims Commission between the United States and Mexico con- 
cerning the claim of one Chattin.“ Chattin, an American national 
working in Mexico, was accused of embezzlement of his employer's 
funds. He was charged with the crime before the court, but 
was not given an opportunity to testify for more than 100 days, 
nor was he given the opportunity to confront his accusers during 
this period. The commission found that the hearings in court 
lasted only five minutes, and no examination or cross-examination 
of any consequence was held. The commission concluded that 
“the whole of the proceedings discloses a most astonishing lack of 
seriousness on the part of the [Mexican] court.” An award of $5000 
was made on the ground that the judicial proceedings had not 
met the standards of civilized procedure. The decision summarized 
its conclusion by stating: 


It is not for the Commission to endeavor to reach from the 
record any conviction as to the innocence or guilt of Chattin 





47 5 HACKWORTH, DIGEST OF INTERNATIONAL LAW 527 (1943). 

48 Root, The Basis of Protection to Citizens Residing Abroad, 4 PROCEED- 
INGS OF THE AM. Soc. INT’L L. 16, 20 (1910). 

“® United States (Chattin) v. Mexico, General Claims Commission U.S., 
Mexico 1927, 4 REPORTS OF INTERNATIONAL ARBITRATION AWARDS 282. 
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and his colieagues; but even in case they were guilty, the Com- 
mission would render a bad service to the Government of 
Mexico if it failed to place the stamp of its disapproval and 
even indignation on a criminal procedure so far below inter- 
national standards of civilization as the present one.™ 

To apply all these tests the trial observer must be a practitioner 


of comparative law, but his function is not to advise the accused, 
for this is the function of counsel, but only to watch and report 
unfairness on the basis of: 

1. the specific requirements of the status of forces agreement; 

2. the applicable principles of foreign law from which the ac- 

cused should derive protection; 

3. the fair trial rule as it has developed under the 14th Amend- 

ment to the Constitution; 

4. a denial of justice as judged by the criteria of international law. 
Important diplomatic repercussions may be based upon the ob- 
servers’ report. Both the executive and the legislative branches of 
the United States government give it careful scrutiny. 

The armed services are not equipped to advise the American on 
all the intricacies of foreign law, nor can an American lawyer 
represent the accused in court unless, as in rare cases, an American 
is a member of the foreign bar. The advice and counsel of a 
local attorney is essential and it has for several years been the policy 
of the armed forces to help secure this benefit. The foreign at- 
torney defending an American subject to military law does not 
have to worry about the payment of his fee by his client. An act 
of July 24, 1956™ authorizes the armed forces to employ counsel 
and pay fees, court costs, bail and other expenses incident to repre- 
sentation before foreign judicial tribunals and administrative 
agencies of persons subject to the Uniform Code of Military Justice. 
This was enacted before Reid v. Covert placed doubt on the status 
of dependents in military law, but it was the intention of Congress 
to include within the scope of the act all persons serving with, 
employed by, or accompanying the Armed Forces of the United 
States abroad.“ The effect of the law is to place the armed forces 
in the legal assistance business on a vast scale, and it can easily 





Id. at 292. 

170 STAT. 630 (1956). 

2 HER. REP. No. 1863, 84th Cong. 2nd Sess. 1 (1956); S. REP. 2544, 
84th Cong. 2nd Sess. 1 (1956). A number of states have statutes which give 
members of the national or state guard legal assistance when prosecuted in a 
civilian court in a civil or criminal action. See WIS. STAT. § 21.13 (1955). 
Could this not apply to members of the Wisconsin National Guard, in federal 
service, in a foreign court? 
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mean that the soldier abroad will secure better counsel in the 
criminal courts or in significant civil or administrative actions than 
he could secure in the United States where he would have to pay 
for his own lawyer. In the four months following the bill’s enact- 
ment about $17,000 was expended in about 100 cases.™ 


b) The Soldier’s Protection in the Court of the Sending State 

After several attempts, opponents of the status of forces agree- 
ment were able, in the Girard case, to secure a Supreme Court re- 
view. The cases arising prior to Girard indicate the procedures 
which are available to test the soldier’s rights. 

In United States ex rel Keefe v. Dulles,™ a writ of habeas corpus 
was sought on behalf of an American soldier imprisoned by France. 
The soldier had been convicted of robbery in the night and had 
been sentenced to a four and one half year term. The action was 
encouraged by an organization called the Defenders of the Ameri- 
can Constitution, an opponent of status of forces agreements.” The 
writ was denied on the ground that the soldier was not in the 
custody of either the Secretaries of State, Defense, or the Army, 
and that there was no one within the jurisdiction of the court who 
was responsible for the detention. The court, however, examined 
the petition as one seeking a mandatory order to require the Secre- 
sary of State to obtain the soldier’s release through diplomatic 
channels, but denied relief on the ground that the commencement 
of diplomatic negotiations is completely in the discretion of the 
Executive branch of the Government. Although the court did 
not mention the act of 1868” it would have held it inapplicable 
because it discerned no substance to the allegations of a violation of 
constitutional rights. 

Where the soldiers remained in United States custody and were in 
some manner restrained, Cozart v. Wilson,” as well as the lower 
court decision in Girard v. Wilson,™ indicates that the District Court 
of the District of Columbia has jurisdiction to hear an application 
for a writ of habeas corpus. In Cozart v. Wilson the petitioners, 
United States soldiers in Japan, were still in United States custody 





8 Senate Hearings, 1957, supra note 13 at 8. 

4 222 F. 2d 390 (D.C. Cir. 1954) cert. denied, 348 U.S. 952 (1955). 

% See testimony of Eugene Pomeroy, Hearings before a Subcommittee of the 
Committee on Armed Services, United States Senate, 84th Cong. Ist Sess. on the 
Operation of Article VII, NATO Status of Forces Agreement, at 66, (1955). 

See note 133 supra. 

236 F.2d 732 (D.C. Cir. 1956). cert. granted, judgment vacated with 
directions to dismiss as moot. 352 U.S. 884 (1956). 

#8 152 F. Supp. 21 (D.C.D.C. 1957). 
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but were not at liberty to leave Japan or move about freely, and this 
was considered sufficient restraint for the purposes of habeas corpus. 
The petitions were dismissed in both decision on the merits; in 
Cozart because the court considered the petitioners were subject to 
Japanese jurisdiction and could lawfully be imprisoned by the 
Japanese prior to trial, and in Girard because Girard was still a 
member of the armed forces and could be prosecuted in court mar- 
tial proceedings in Japan. But the lower court in Girard treated 
the petition as one for a declaratory judgment™ and issued an in- 
junction against delivering Girard to the Japanese for trial. The 
decision of the Supreme Court did not discuss the question of its 
jurisdiction. The lower court decisions indicate, however, that 
habeas corpus is not a satisfactory remedy for the protection of 
a soldier’s rights. With respect to declaratory relief, the Supreme 
Court did not hold that it would never lie, but merely held that 
under the circumstances of the case declaratory relief was not avail- 
able. 

Although the question is moot in the Girard case, it remains to 
be seen whether any circumstance could arise that would permit 
a United States court to enjoin the deliverance of an American to 
a foreign criminal court for trial. If international law subjects 
the accused to the jurisdiction of the territorial sovereign as it 
normally does, the defendant will have to assert some principle of 
international law that should insulate him from the exercise of this 
jurisdiction, or a principle of municipal law that would preclude 
American authorities from delivering him to the foreign authorities. 
If the individual cannot cite any principles of this nature it does 
not mean his rights are abandoned, but that any protection he is to 
receive will be accorded by the court which tries him or through 
political intercession on his behalf. 

The question is, if the serviceman can substantially show that the 
trial in a foreign court would result in a cruel or unusual punish- 
ment condemned by the sense of mankind, or that he would be 
persecuted in other ways in a manner amounting to a denial of 
justice, could this be grounds under United States law for enjoin- 
ing delivery to foreign authorities, or must the domestic court as- 
sume that the foreign trial will be fair? A court might hold the 
latter, especially where the armed services have not indicated that 
the general procedures of the foreign court have not met the 
test of the Senate’s statement accompanying the NATO Status of 





1 28 U.S.C. § 2201 (1952 ed.). 
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Forces Agreement, on the ground that the existence of a status 
of forces agreement contemplating the trial of Americans in foreign 
courts binds them to the assumption that the trial will be fair.” 
But to depend on the Department of State or the Department of 
Defense for a finding that an injustice amounting to a deprivation 
of life or property without due process will occur and to make this 
finding binding on the court is to neglect consideration of political 
realities. A reluctance on the part of the executive branch to damage 
foreign relations by a declaration that a foreign judicial proceeding 
to be held in the future will be unfair is understandable. If un- 
fairness is anticipated the executive branch as a matter of policy 
might consider it most feasible to make diplomatic efforts to achieve 
redress after the international infraction. The desirability in main- 
taining good relations with foreign countries is often cited as 
grounds for not placing the executive branch in the position of stat- 
ing that an American cannot possibly receive fair treatment in the 
judicial tribunals of a particular country. A refusal to send a person 
to that country where there is an obligation to do so might be con- 
sidered as compromising friendly relations with the demanding na- 
tion. However, good relations would be equally compromised by a 
judicial prohibition of the delivery. No reason exists to anticipate 
that the demanding state will be any the less offended by a condem- 
nation of their legal proceedings emanating from the judicial rather 
than the executive branch of the United States government. Courts 
have always been traditionally unwilling to interfere in the field 
of foreign relations. Justice Holmes in refusing to prohibit the ex- 
tradition of a fugitive to Russia gave voice to this reluctance in 
the opinion in Glucksman v. Henkel wherein he stated: 


For while of course a man is not to be sent from the country 
merely upon demand or surmise, yet if there is presented, even 
in somewhat untechnical form according to our ideas, such 
reasonable ground to suppose him guilty as to make it proper 
that he should be tried, good faith to the demanding govern- 
ment requires his surrender . . .. We are bound by the existence 
of an extradition treaty to assume that the trial will be fair.” 

In the status of forces situation it is hard to imagine a case 


where foreign criminal justice could be anticipated as being so 





# Glucksman v. Henkel, 221 U.S. 508, 512 (1911). 

161 Ibid. 

%2 Ibid. But see In re Ibrahim Moussa Costa, Argentina camara Federal of 
Rosario, April 23, 1935, ANNUAL DIGEST AND REPORTS OF PUBLIC INTER- 
NATIONAL LAW CASES 1935-1937 at 382 (1941) wherein an Argentine 
Court denied extradiction to Syria on the ground that the person would be 
deprived of essential rights guaranteed by the Argentine Constitution. 
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unfair as to require a United States court to enjoin a delivery, or 
to declare the delivery to be unwarranted, on the ground that the 
person would be deprived of fundamental rights in the demanding 
state. Each of the countries asserting criminal jurisdiction over 
Americans subject to military law has manifested adherence to 
fundamental concepts of right and wrong at least so far as Ameri- 
can soldiers are concerned, and there has been no evidence of preju- 
dicial or unfair treatment. But American courts have heard pleas 
to restrain delivery of persons to a foreign country on the ground 
that the delivery will subject the person to physical persecution. 
Most of the courts which have recently considered such a plea made 
by an alien contesting deportation have pointed out that deporta- 
tion proceedings are not criminal and held that the matter is 
statutory and no constitutional rights are involved so long as the 
alien can present evidence on the subject, and the evidence is con- 
sidered.” Thus where the Attorney General finds, after considering 
the evidence introduced by the alien, that the alien should be de- 
ported to the place objected to, the decision is not reviewable. In 
United States ex rel Dolenz v. Shaughnessy™ the alien claimed that 
he would be physically persecuted if deported to Yugoslavia. The 
Attorney General, through his delegate the Commissioner of Immi- 
gration, found that the claim was unfounded apparently based to 
some degree on material not disclosed to the alien or set forth 
on the record. The court refused to modify the deportation order 
stating that the Attorney General may use whatever information 
he had in making his finding and that “moreover, the very nature 
of the decision he must make concerning what the foreign country 
is likely to do is a political issue into which the courts should not in- 
trude.”"* These cases seem to be in conformity with the reluctance 
exhibited in Glucksman v. Henkel to interfere in a political ques- 
tion. On the other hand several district courts have taken a differ- 
ent view of their competence in this regard and the issue cannot be 
considered as settled.” The latter decisions would in some cases give 





#8 NamKung v. Boyd, 226 F. 2d 385 (9th Cir. 1955); United States 
ex rel. Dolenz v. Shaughnessy, 206 F. 2d 392 (2d Cir. 1953); United States 
ex rel. Watts v. Shaughnessy, 206 F. 2d 616 (2d Cir. 1953); Lukman v. 
Holland, 149 F. Supp. 312 (E.D. Pa. 1957). Deportation of aliens within 
the United States must satisfy due process. Kwong Hai Chew v. Colding, 344 
U.S. 590, 598 (1953). See Shaughnessy v. United States ex rel. Mezei, 345 
U.S. 206, 212 (1953). 

14206 F. 2d 392 (2d Cir. 1953). 

id. at 395. 

1 United States ex rel. Chen Ping Zee v. Shaughnessy, 107 F. Supp. 
607 (S.D.N.Y. 1952); United States ex rel. Watts v. Shaughnessy, 107 F. 
Supp. 613 (S.D.N.Y. 1952); Sang Ryup Park v. Barber, 107 F. Supp. 605 
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effect to the demand that the delivery be withheld. An alien is en- 
titled to receive at the administrative hearing prior to deportation, 
a fair hearing where this issue should be decided. If an abuse is 
shown of the Attorney General's discretion to withhold deportation 
to a country where he will be physically persecuted,” the courts con- 
sider themselves competent to declare that the delivery would not 
be in conformity with the protections which the Constitution re- 
quires the United States to accord. In other words, once a determina- 
tion that the alien will be persecuted in a given country is made, 
suspension of the delivery is mandatory on constitutional grounds. 

If the alien can make this defense to the contemplated change in 
custody, the American soldier in United States custody should be 
in a no less favorable position. Where a positive act on the part of 
the United States is required to enable the foreign court to exercise 
jurisdiction, these cases indicate a principle that United States 
courts should be competent to review a decision to deliver the soldier 
into the custody of the demanding state. The scope of the court’s 
inquiry is admittedly limited, and it must give consideration to the 
international obligation to make the delivery. What evidence the 
court could consider in such a plea is a problem so great that it 
could be cited as a reason for a court’s refusal to act because of the 
political issues involved. The bare assertion that delivery will 
subject the person to unfair treatment should not be enough to 
secure relief, nor should the fact preclude delivery that the person 
will be tried for an offense which may entail a severe penalty, 
even execution.™ It must be shown that the United States has abused 
its authority in deciding upon the proposed delivery in that the 
person will be subject to a denial in the demanding state of the 
rights which civilized men deem fundamental. Thus the fact that 
the foreign procedures may not conform to the precise requisites 
of due process, as understood by the United States, is not grounds 
for relief so long as the foreign procedure meets the broader stand- 
ard of fairness required by international law. 





(N.D. Cal. 1952); United States ex rel. Weinberg v. Schlotfeldt, 26 F. Supp. 
283 (N.D. Ill. 1938); United States ex rel. Boraca v. Schlotfeldt, 109 F. 2d 
106, 109 (7th Cir. 1940); see also United States ex rel. Hudak v. Uhl, 20 F. 
Supp. 928, 930 (N.D.N.Y. 1937é (dictum), aff’d per curiam, 96 F. 2d 1023 
(2d Cir. 1938). See Notes, 38 CORNELL L.Q. 433 (1953); 62 YALE L.J. 
845 (1953). 

66 STAT. 214, 8 U.S.C. § 1253 (h) (1952 ed). This relief is avail- 
able only to aliens who are ‘“‘within the United States,”’ not those paroled into the 
United States on an immigration bond. United States ex rel. Lue Chow Yee v. 
Shughnessy, 146 F. Supp. 3 (S.D. N.Y. 1956) ; cf. Leng May Ma v. Barber, 241 
F.2d 85 (9th Cir. 1957). 

#8 Soewapadj v. Wixon, 157 F.2d 289 (9th Cir. 1946). 
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Neither the United States nor the individual involved has a right 
to demand any more favorable treatment in a foreign court than 
is accorded to nationals of the demanding nation or is required by 
treaty, assuming the foreign proceedings meet the fundamental 
standards of civilization required by international law. To make 
such a finding might require the court to make a more refined 
analysis of foreign procedure than has ever been attempted and 
would also require a highly controversial analysis of political 
factors which might bear upon the issue of a fair trial. The diffi- 
culties would be great because the real defendant in such a pro- 
ceeding would be the foreign government, and of course it could 
not be brought in as a party to the proceeding. Furthermore, it is un- 
realistic to assume that a foreign government would voluntarily 
appear in a United States court to defend the fairness of a contem- 
plated criminal trial. Issues of national pride would be involved. 
In several of the deportation cases the foreign government concerned 
has made a statement which recites hardly more than the bare as- 
sertion that of course the person will be treated fairly.” However 
sceptical a court may be of these platitudes it must consider 
them and give them weight. 

These problems indicate that a United States court could en- 
counter a mare’s-nest if it attempts to anticipate unfairness in a 
foreign criminal proceeding. The Supreme Court was not confront- 
ed with these problems in the Girard case. The court merely stated 
that it found no constitutional or statutory barrier to the waiver 
provision in the Japanese agreement and that “the wisdom of the ar- 
rangement is exclusively for the determination of the Executive 
and Legislative Branches.” The fair trial issue was not considered 
by the Supreme Court because no allegation that Girard would 
be prejudiced was before the court, and to be tried in a Japanese 
court was not in itself a deprivation of any rights held by him. 
Nothing in the Girard opinion indicates, however, that the United 
States courts should refuse to hear a plea on the grounds of it be- 
ing a political question, that delivery to a foreign court would be 
a denial of fundamental rights. Courts have a responsibility to 
prevent the abuse of statutory authority, and should always act to 
prevent human rights from being subject to uncontrolled govern- 
mental discretion.” 





7 Sang Ryup Park v. Barber, supra note 166. 

™ The note writer in 43 VA. L. REV. 939, 943 (1957) concludes how- 
ever that “If any arguments concerning the deprivation of constitutional rights 
can be made in the Girard case, they must be aimed at the Acts of Congress 
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The foregoing indicates at the very least the impracticability of 
depending on the United States courts for the first defense of the 
soldier’s right. The soldier embraced by foreign criminal justice 
is thousands of miles from the federal district court for the District 
of Columbia which, even if competent to hear his plea, can be of 
only limited effect. To protect the soldier these requisites must be 
present: a conscientious military commander armed with authority 
to secure for the soldier the best legal counsel available; a watchful 
Congress to provide this authority and to observe the executive 
branch perform its duty; and a well-founded assurance that Ameri- 
cans subject to military law will only be subjected to systems of 
criminal justice adhering to concepts of fundamental fairness similar 
to our own. Each of these requisites, as the Girard controversy has 
demonstrated, are amply fulfilled. 





providing for troops who can be compelled to serve overseas or at the Executive 
action in employing them abroad.” 








The Offshore Oil Controversy 
Since 1953 


Lucius J. BARKER* 


When Congress passed the Submerged Lands Act’ and the Outer 
Continental Shelf Lands Act* in 1953,’ many felt that the offshore 
oil controversy‘ had come to a close. But such has not been borne 
out by subsequent events. The controversy, in its initial stages, 
was between those who felt that the submerged lands and the re- 
sources therein belonged to the states and those who felt that 
such lands and resources belonged to the national government. 
Although beginning more than twenty years ago, the controversy 
was not brought to focus until the Supreme Court decision in 
United States v. California in 1947.° This decision gave impetus 
to one of the most colorful policy making battles of recent times. 
That battle continues today. 

The controversy began in 1937 when Secretary Ickes questioned 
state ownership of the submerged lands.* Even then the wealth 
in these lands was apparent. From 1937 on, numerous bills were 
introduced in Congress which attempted to settle the dispute. In 
1947 and 1950, the Supreme Court held that the states did not own 
these lands, but rather held that the United States had “paramount 
rights in and power over” the submerged lands including the right 
to extract oil and other resources.’ 





* B.A. 1949, Southern University; M.A. 1950, University of Illinois; 
Ph.D. 1954, University of Illinois; Instructor, University of Wisconsin, Mil- 
waukee, 1956——-. The author gratefully acknowledges a grant from the University 
of Wisconsin Research Committee for the summer of 1957 which aided in this 
research. 

767 STAT. 29 (1953), 43 U.S.C. §§ 1301-03, 1311-14 (Supp. IV, 
1957). 

*67 STAT. 462 (1953), 43 U.S.C. §§ 1331-43 (Supp. IV, 1957). 

* For a detailed account of events prior to 1953 see BARTLEY, THE TIDE- 
LANDS OIL CONTROVERSY: A LEGAL AND HISTORICAL ANALYSIS (1953); 
and BARKER, THE OFFSHORE OIL CONTROVERSY: A STUDY IN PUBLIC 
POLICY MAKING (unpublished thesis in University of Illinois Library, 1954). 

*The controversy has been popularly denoted as the tidelands oil con- 
troversy. However the term tidelands in a technical or legal sense, is that part of 
the shore which lies between low and high tide and have always been considered 
to be owned by the states. No tidelands, in this sense, is involved in this con- 
troversy. The lands involved are those which underlie the marginal sea, ‘ be- 
ginning at the line of mean low-tide and running out to a distance of three 
miles or more. 

5332 U.S. 19 (1947). 

* Testimony of Secretary Ickes, Hearings Before the Senate Committee on 
the Judiciary, 79th Cong., 2d Sess., 4 (1946). 

7 United States v. California, 332 U.S. 19 (1947); United States v. 
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State-control advocates sought to counteract these court deci- 
sions through enactment of a law by Congress, but their efforts were 
blocked by President Truman.’ After the 1952 election however, 
and for the first time since the controversy began, state-control 
advocates had a president who supported their cause. Thus when 
Congress passed another law providing for state ownership of the 
submerged lands, President Eisenhower made good his campaign 
promise and signed the bill into law on May 22, 1953. This Act 
granted to the states ownership of lands and resources within 
their historic boundaries. “Boundaries” were defined as extend- 
ing three miles, but the Act recognized that in certain instances 
states may lay claim to more than three miles. 

Concurrent with the Submerged Lands Act, and as a corollary 
to it, Congress enacted the Outer Continental Shelf Lands Act.’ 
This law provided for federal jurisdiction and control of the lands 
and resources seaward of state boundaries and extending to the edge 
of the continental shelf.* Today, an interpretation of this legis- 
lation, particularly the Submerged Lands Act, is the basis for the 
continuation of the controversy. The purpose of this article is to 
describe what has taken place in the controversy since the passage 
of these two laws. 

Soon after the passage of the Submerged Lands Act, Alabama and 
Rhode Island once again took the controversy to the Supreme Court 
by challenging the constitutionality of that Act." They argued that 
Congress did not have the authority to dispose of its paramount 
rights in these lands since paramount rights is not synonymous with 
“property” as used in the Constitution.* Paramount rights as 
used in United States v. California® and the other submerged 
lands cases, was considered an aspect of national sovereignty which 





(i950) 339 U.S. 699 (1950); United States v. Texas, 339 U.S. 707 
19 ’ 

* President Truman vetoed such bills in 1946 and 1952. See 92 CONG. 
REc. 10660 (1946); and 98 CONG. REC. 6251 (1952). 

* For a critical analysis of the major provisions of this act see Christopher, 
The Outer Continental Shelf Lands Act, 6 STAN. L. REV. 23 (1953). 

* The term continental shelf refers to the “‘seabed and subsoil of the sub- 
marine areas adjacent to the coast but outside the area of the territorial sea 
(state boundaries as used in the Act) to a depth of 200 metres (approximately 
100 fathoms—600 feet) or beyond that limit, to where the depth of the 
superjacent waters admits of the exploitation of the natural resources of said 
areas."’ See International Law Commission Report, Eighth Session, April 23- 
July 4, 1956 as reprinted in 51 AM. J. INT'L L. 154, 177 (1957). 

™ Alabama v. Texas, 347 U.S. 272 (1954). 

*U.S. CONST. art. IV, § 3, cl. 2 provides: ‘““The Congress shall have 
Power to dispose of and make all needful Rules and Regulations respecting 
the Territory or other Property belonging to the United States... . 

%332 U.S. 19 (1947). 
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could not be given away by the federal government without endan- 
gering its responsibility to conduct foreign affairs. Furthermore, 
Alabama and Rhode Island contended that even if Congress had 
sought refuge under the property clause, the Submerged Lands Act 
would be unconstitutional since Congress acts as trustee for all the 
people and its disposition of property must be in keeping with 
its trusteeship. Indeed, for Congress to act otherwise, would pre- 
clude all states from being treated on an equal footing, and equal 
footing, they argued, demanded equality of treatment by Congress. 

The defendants, Louisiana, Texas, California, Florida and the 
national government” contended that the exercise by Congress of 
its power over government property is beyond judicial interference. 
And since the submerged lands constituted “property” within the 
meaning of article IV, section 3 of the Constitution, the validity 
of the grant can not be questioned by the Court. In addition, the 
defendants argued that the equal footing principle, used by the 
complainant states, applies only to political rights and obligations, 
not to economic interests. 

In a brief per curiam opinion, the Court denied the motions of 
Alabama and Rhode Island to file bills of complaint.* The Court 
cited as the controlling factor in the case the unlimited power of 
Congress to dispose of property belonging to the United States. 
Congress not only exercises legislative power over the public do- 
main, said the Court, but also powers of proprietorship. However, 
the Court left unanswered many of the issues raised by the com- 
plainants. Justice Reed concurred. Chief Justice Warren took no 
part in the decision. Justices Black and Douglas dissented. 

The concurring opinion of Justice Reed,” unlike the majority, 
considered directly the issues presented. Justice Reed agreed that 
the Submerged Lands Act was constitutional on the basis of the 
property clause of the Constitution, but he noted that neither 
Alabama nor Rhode Island had contested this power, but rather 
had questioned the applicability of the property clause to the 
issues presented. He said that although the Court did not hold 
in express terms, in the submerged lands cases, that the lands in 





“ The suit named certain officials of the national government as defendants 
aentios George Humphrey, Douglas McKay, Robert B. Anderson, and Ivy B. 

riest. 

* Alabama v. Texas, 347 U.S. 272 (1954). For other comments on 
this case, see Fellman, Constitutional Law in 1953-54, 49 AM. POL. ScI. REV. 
63, 81 (1955); and Note, Submerged Lands Act A Valid Exercise of Con- 
gressional Power, 102 U. PA. L. REV. 804 (1954). 

* Alabama v. Texas, 347 U.S. 272, 274 (1954) (concurring opinion). 
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question belonged to the United States as proprietor, it did hold 
that the Federal Government rather than the states had “para- 
mount rights in and power over that belt, an incident to which is 
full dominion over the resources of the soil under that water area, 
including oil.” “This incident,” said Justice Reed, “is a proper- 
ty right and Congress has unlimited power to dispose of it.” In ad- 
dition, this power of Congress to dispose of federal property is 
not affected by the “equal footing” principle. That principle does 
not demand that the Court wipe out economic diversities of the 
states, but rather demands “parity as respects political standing 
and sovereignty.” Justice Reed also thought that the authority of 
the defendant states over the lands in question was beyond re- 
proach. If the tidelands cases declared the marginal lands to be- 
long to the United States, then these marginal lands were ceded 
to the states by the Submerged Lands Act. If on the other hand, 
the lands were not declared to belong to the United States, title 
to them remained in the states. “Either by original ownership or 
by cession of the Act,” said Justice Reed, “the lands are now proper- 
ty of the respective states.” And furthermore this cession did not 
affect the responsibility of the United States in the exercise of its 
constitutional powers such as the conduct of foreign affairs. These 
rights were expressly reserved by the Act. 

In a tersely worded dissenting opinion,” Justice Black said he 
doubted the power of Congress, in view of the “equal footing” 
principle, to give to a few states resources of the oceans which are 
the common property of all. Furthermore, he questioned Congress’ 
authority to treat the oceans as “territory” within the meaning of 
the Constitution. If so treated and if Congress could give away 
three miles of ocean, he reasoned, what would keep it at some later 
date from ceding 150 miles or more? “And I have trouble also,” 
said Justice Black, “in thinking Congress could sell or give away 
the Atlantic or Pacific Ocean.” Hence he felt that the issues pre- 
sented were “too grave and too doubtful” to be summarily dis- 
missed without a more careful examination than the Court afforded. 

Justice Douglas likewise thought the issues too grave to be dis- 
missed without full consideration.” If the issue were only of 
Congress’ power to dispose of public property, the claims of Alabama 
and Rhode Island would be foreclosed by article 4, section 3 of 
the Constitution. But the whole point in the earlier tidelands 





* Id. at 277 (dissent). 
* Id. at 281 (dissent). 
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cases was that more than property rights were involved. In those 
cases, property rights were held to be so subordinated to political 
rights “‘as in substance to coalesce and unite in the national sov- 
ereign.” Any “property interests” which the states may have had 
in the marginal seas, thought Justice Douglas, were “so subordi- 
nated to the rights of sovereignty as to follow sovereignty.” Thus 
the issue here involves “incidents of national sovereignty.” In dis- 
cussing how closely the marginal sea is connected to these “incidents 
of national sovereignty,” Justice Douglas said that the marginal 
sea was not an oil well, but was a protective belt of the entire 
nation, which may involve international problems, and over which 
the national government must exercise exclusive and paramount 
authority. Such authority, he reasoned, cannot be abdicated. Neith- 
er can it be chopped up and parceled out to a few states. To do 
so, would violate the equal footing doctrine under which all states 
entered the Union. In this respect, Justice Douglas said if it was 
necessary for Texas to give up all her property and political rights 
in the marginal sea to enter the union on an “equal footing” with 
the other states, how can she now get some of those rights back and 
remain on an “equal footing” with the other states?” This question 
remains unanswered. 

Following Alabama v. Texas,” the controversy was brought to 
focus in another arena. On July 12, 1955, both Louisiana and the 
national government offered for lease some of the same lands lying 
between three and ten and one-half miles off the Louisiana coast. 
Officials of Louisiana tried to keep the federal government from 
receiving bids on these tracts claiming these lands were within the 
state’s boundaries. However, federal officials had interpreted the Sub- 
merged Lands Act as granting the state only three miles and no 
more. As late as July 11 (the day before the scheduled sale) a mo- 
tion by Louisiana to enjoin the government from leasing these lands 
was denied by a federal district court in Washington, D. C.* And 
in another move, the attorney general of Louisiana warned oil 
firms against bidding on the federal leases. However, when the ap- 
pointed time came (July 12) bids were received by the federal 
government but not by the state. The government received bids 
totalling nearly $100,000,000,* although only about four percent 





* See United States v. Texas, 339 U.S. 707 (1950). 

°347 U.S. 272 (1954). 

N.Y. Times, July 13, 1955, p. 34, col. 5. 

The exact total was $98,721,479.96. Times-Picayune (New Orleans), 
July 13, 1955, p. 1, col. 4. 
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of this total was for acreage in the area between three and ten and 
one-half miles. The remainder was for acreage ten and one-half 
miles or more in the Gulf of Mexico.” 

State officials were greatly disappointed at this turn of events. 
They attributed the state’s failure to receive bids to the absence 
of an escrow statute,“ whereas bidders for federal leases could have 
their money put in escrow until the matter is finally decided. In 
the meantime, federal officials sought court action to settle the 
boundary dispute with Louisiana. However on October 10, 1955, 
the Supreme Court denied a motion of Attorney General Brownell 
to set Lousiana’s “historic boundaries” at three miles.* Brownell 
had asked the Court to modify its original decree (as against 
Louisiana in 1950) to conform to changes brought about by the 
Submerged Lands Act. Louisiana opposed this motion on the 
ground that the Court reserved jurisdiction in its 1950 decree sole- 
ly to see that the decree was executed, and since the accounting of 
funds was properly made, no further jurisdiction remained. The 
state further maintained that this was an action to fix “boundaries” 
and was not germane to the original decree. The Court, in denying 
the motion of the Attorney General, gave no reason for its decision.” 
For the remainder of 1955 and early 1956, various legal skirmishes 
kept the controversy simmering.” 

About the middle of 1956, the federal government renewed 
its efforts to lease lands beyond three miles of the Louisiana shore. 
The government scheduled another lease sale for May 15, 1956. 
Louisiana officials vigorously protested this move claiming that of 
some 500,000 acres offered for sale, forty-six percent was within 
ten and one-half miles of the shore, and seventy-two per cent within 
the state’s boundary as redefined by the state legislature in 1954.” 
To prevent this sale, Louisiana sought an injunction in a state dis- 





* Ibid. 

* Ibid. Statement by Wesley Clanton, Vice Chairman of State Mineral 
Board. 

* United States v. Louisiana, 350 U.S. 812 (1955). 

* Six justices participated and agreed in the decision. Chief Justice Warren, 
and Justices Clark and Harlan did not participate. 

* For these ‘‘legal skirmishes’’ including the present status of United States 
v. Louisiana, No. 11, Original, see CCH U.S. SUPREME COURT BULLETIN 
8012 (July 3, 1957). 

Ta. Acts 1954, No. 33 at 63 extends the state boundaries some twenty 
to thirty miles seaward. This legislation is discussed in more detail later in this 
article. Also see U.S. ATT’Y GEN. BULL., LOUISIANA TIDELANDS 35 (Feb. 
1957). 
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trict court. This relief was granted,” but the federal government 
moved immediately to have the injunction set aside by the United 
States Supreme Court.” Louisiana, in opposing the United States’ 
motion for an injunction, took the position that since the proposed 
sale included tracts of land whose titles were in dispute, the status 
quo should be maintained and neither party should act in the dis- 
puted area until final settlement. On June 11, 1956, the Supreme 
Court issued an order prohibiting both state and federal govern- 
ments from conducting further sales or from drilling new wells 
in the disputed area, except by agreement between both govern- 
ments.” 

Pursuant to the Court’s order and under the authority of their 
respective governments,” officials of the two governments entered 
negotiations. After about four months of such negotiations, an 
agreement was reached and filed with the Court on October 12, 
1956. The agreement, a most complex legal document, provides 
for the continuation of leasing under specified conditions. For ad- 
ministrative purposes, the entire submerged lands area, both un- 
disputed and disputed, was divided into four zones. Zone I, the 
area from the shore to three miles out, was left to Louisiana's ad- 
ministration and control. This is in accord with the Submerged 
Lands Act, except that state and federal officials disagree as to the 
point from which this three miles is to be drawn.” Zone II, lying 
seaward of Zone I and limited by a line of ten and one-half miles 
from the shore, was designated as “disputed area.” No new leasing 
is to be conducted in this zone except when both governments agree 
that such leasing is necessary to prevent drainage. Much of Louis- 





* Louisiana v. Anderson-Prichard Oil Corp., Docket No. 38780, Four- 
teenth Judicial Dist. Court, Parish of Calcasieu, La., May 10, 1956. 


351 U.S. 946 (1956). 

= 351 U.S. 978 (1956). 

® Authority for officials of the federal government is given by the Outer 
Continental Shelf Lands Act, § 7, 67 STAT. 467 (1953), 43 U.S.C. § 1336 
(Supp. IV, 1957). Louisiana, on the other hand, had to have emergency legisla- 
tion in order to enter such agreements. La. Acts 1956, No. 38 at 86 was 
passed immediately after the Court order. The Act, in addition to authorizing 
officials to enter agreements, provided for the impoundment of monies from leases 
in disputed areas. This escrow provision was deemed essential since some state 
officials reasoned that previous reluctance of oil companies to bid on state leases 
was due to the state’s lack of an escrow statute. 

In 1950 Secretary of Interior Chapman drew a line defining Louisiana’s 
coastline in pursuant to U.S. v. Louisiana, 339 U.S. 699 (1950). Officials 
of the state objected to this line claiming that it attempted to fix the state’s 
coastline along its present shores, cutting into historic bays and other island 
waters. However, for the purpose of the agreement described above, both 
governments agreed to accept the ‘‘Chapman’”’ line to facilitate the basis of 
reaching an agreement. 
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iana’s known oil potential is in this zone. Zone III was also con- 
sidered a part of the “disputed area” and was designated as the 
area lying seaward of ten and one-half miles and out to the outer 
boundary of the state which ranges some twenty to thirty miles 
seaward as declared by Act 22 of the 1954 legislature. However, one 
year from the date of the agreement, October 12, 1957 new leasing 
in Zone III may be conducted by the United States but subject to 
recommendations of a six-man committee composed of an equal 
number representing both governments. Prior to this time, how- 
ever, drilling in Zone III as in Zone II, was limited to prevent 
drainage if both governments agreed that such was necessary. 
Zone IV, that area seaward of the outer limit of Act 33, (which 
extends some twenty or thirty miles seaward) and extending to 
the edge of the continental shelf (which may extend one hundred 
miles or more seaward) was termed “undisputed area” and left to 
the administration and control of the federal government. In ad- 
dition to the designation of the various zones, the agreement con- 
tained provisions relating to impounding of monies, distributions 
of funds upon determination of ownership, and other items. 

Though the agreement provided a modus vivendi, it did not solve 
the federal-state boundary dispute. Toward this end, both govern- 
ments filed motions in the Supreme Court,“ and such motions 
are presently pending. Essentially the question before the Court 
is this: how far do Louisiana’s boundaries extend into the Gulf, 
or put another way, where does federal jurisdiction and control 
begin? An answer to this question raises many and varied problems. 
Three of these which are particularly important are: (1) the re- 
lationship or effect of the Submerged Lands Act (and Outer Con- 
tinental Shelf Lands Act) to the earlier tidelands decisions; (2) the 
interpretation to be given to the Submerged Lands Act in applying 
it to the Louisiana situation; and (3) quesions relative to foreign 
affairs and international law and relations. These three problems 
are discussed in turn. 


I 


What effect did the Submerged Lands Act (and the Outer Con- 
tinental Shelf Lands Act) have upon the earlier tidelands decisions? 
Very little, insofar as the federal government is concerned. The 
government contends that its rights to all of the submerged lands 





*™ Motion by Louisiana to take depositions and of the United States for 
judgment. 352 U.S. 979 (1956); 354 U.S. 515 (1957). 
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as adjudged by the Court in 1947 and 1950 remain unaffected ex- 
cept to the extent that they have been subsequently relinquished by 
the Submerged Lands Act.” True, that Act gave certain rights to 
the states, but it did not nullify the legal theory of the earlier 
decisions.” To the federal government, the present question before 
the Court is “simply one of determining the extent of the rights 
transferred to Louisiana by the Submerged Lands Act.’”” 

On the other hand, Louisiana contends that the Submerged Lands 
Act changed and modified the theory and effect of the Court's 
earlier decisions to such an extent that “the entire subject as to 
the relative rights of the State and federal government in the sub- 
merged lands and resources of the continental shelf’* should be 
reconsidered. To support this contention, Louisiana reasons that 
at the time of the earlier decisions Congress had not spoken on the 
subject and now that it has, such determination is to be preferred 
to that of the Court since this is a “political,” not a “judicial” 
question.” 

In addition, Louisiana relies upon a court of appeals decision, 
Superior Oil Co. v. Fontenot,” which the Supreme Court refused 
to review. The question presented to the court of appeals was 
whether a lessee of Louisiana could recover severance taxes paid to 
the state under protest on oil and gas produced from the three-mile 
marginal belt between June 5, 1950 (date of Louisiana decision) 
and May 22, 1953 (date of passage of Submerged Lands Act). 
The court of appeals ruled in favor of Louisiana, reasoning inter 
alia" that the Submerged Lands Act either conferred on the State 
and its lessee a title which “related back so as to confirm and main- 
tain the possession and title of State and lessee as good from the 
beginning,” or else, it “nullified the theory on which the opinion 





*® Brief for the United States in Support of Motion for Judgment, p. 22, 
United States v. Louisiana, No. 11, Original, October Term, 1956, Supreme 
Court of the United States. Hereinafter cited as U.S. Brief. 

* Id. at 82. 

"Id. at 24. 

* Brief for the State of Louisiana in Opposition to Motion for Judgment 
by the United States, p. 10, United States v. Louisiana, No. 11, Original, 
Supreme Court of United States, October Term, 1956. Hereinafter cited as 
La. Brief. 

id, a. 17. 

213 F.2d 565 (5th Cir. 1954), cert. denied, 348 U.S. 837 (1954). 

“Other grounds for the decision included: (1) a lessee cannot dispute 
the title of his lessor; (2) the plaintiff (Superior Oil Company) would be un- 
justly enriched if allowed to escape the tax while keeping the oil; and (3) not 
only was the tax expressly required by Section 3(c) of the Submerged Lands 
Act, but such taxes were also made retroactive to cover the period between June 
5, 1950 (date of decree in Louisiana case) and May 22, 1953 (the effective 
date of the Submerged Lands Act). 
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and decree of the Supreme Court [in the 1950 “tidelands” cases] 
had been based . . . ."* Since the Supreme Court denied certiorari, 
Louisiana contends that “it may . . . be inferred that the Supreme 
Court did not disagree with the . . . statement . . . that the Sub- 
merged Lands Act nullified the theory on which the California 
case and other tidelands cases were decided.”* 

However, this Louisiana contention does not appear warranted 
in fact or in law. To begin with, the lease in question was wholly 
within the three-mile belt — unquestionably“ within the scope 
of the grant made to the states by the Submerged Lands Act. Since 
Superior Oil related to matters within the three-mile area, its import- 
ance to the current litigation may be doubted. Furthermore, it 
is a long-established principle in law that Supreme Court refusals 
to review lower court decisions are not ipso facto an approval of 
such decisions.“ Hence, while inferences may be made with re- 
spect to such refusals, their validity is questionable, particularly in 
cases (such as Superior Oil) where a number of grounds are given 
for the decision with no indication as to the relative importance of 
each. 

The difference between the parties with respect to the effect of 
the Submerged Lands Act upon the 1950 Court decisions is further 
illuminated by what they consider as the primary question before 
the Court. Louisiana considers the issue as “purely one of title,’ 
whereas the United States considers the issue as a matter of fixing 
“boundaries.”“ Certainly if the issue is one of title the earlier 
Court decisions have little, if any, meaning, since in those cases the 
Court was of the opinion that the states had no title to any of the 
submerged lands. On the other hand, for the issue to be one of 
boundaries is an apparent acceptance of the Court decisions subject 





“ Superior Oil Co. v. Fontenot, 213 F.2d 565, 569 (5th Cir. 1954). 

“La. Brief, supra note 38, at 23. 

“ The federal government does not contest Louisiana’s rights to Jands within 
the three-mile belt. U.S. Brief, supra note 35, at 85. 

“See opinion of Justice Frankfurter respecting denial of the petition for 
writ of certiorari in Maryland v. Baltimore Radio Show, Inc., 338 U.S. 912, 
(1950), especially at 919 which says in part: 

“Inasmuch, therefore, as all that a denial of a petition for a writ of 
certiorari means is that fewer than four members of the Court thought 
it should be granted, this Court has rigorously insisted that such a denial 
carries with it no implication whatever regarding the Court’s views on the 
merits of a case which it has declined to review. The court has said this again 
and again; again and again the admonition has to be repeated.” 

For cases supporting this position see New Orleans Public Belt Railroad 
Commission v. Ward, 195 F.2d 829, 830, n. 2 (1952). 

“La. Brief, supra note 38, at 17-18. 

"U.S. Brief, supra note 35 at 138. 
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only to modifications necessitated by the Submerged Lands Act of 
1953. 

Obviously the Submerged Lands Act modified the effect of 
the earlier Court decisions in the tidelands cases. But to say that 
the theory upon which those cases were decided has been nul- 
lified completely does not appear warranted. In 1950, the Court 
held that Louisiana had no title, nor did it ever have, to any of 
the submerged lands, but rather that the United States was pos- 
sessed of “paramount rights in and full dominion over” the lands 
and resources found therein.“ In 1953, Congress relinquished cer- 
tain portions of the submerged lands to the states by passing the 
Submerged Lands Act. However, by passing the Outer Continen- 
tal Shelf Lands Act, Congress retained federal jurisdiction and con- 
trol of lands and resources beyond state boundaries. In 1954, the 
Supreme Court upheld the Submerged Lands Act as a proper 
exercise of congressional authority to dispose of property belonging 
to the United States.“ The Court thought this decision was con- 
sistent with its earlier tidelands decisions, although it did not con- 
sider the fundamental bases upon which those earlier decisions 
rested. Apparently then, the theory of the earlier cases is still 
good law. 

That the issue in the present case is one of “title” and not “boun- 
dary” is of particular importance to Louisiana’s position, although 
this contention may be somewhat difficult to substantiate. Cer- 
tainly it cannot be done on the basis of the earlier Court decisions. 
Even though those decisions declared that the United States had 
“paramount rights in and full dominion over” the submerged lands 
and resources therein, the effect of such declaration has been as if 
the Court had used more precise language, such as “title” or “owner- 
ship.”” Likewise, it cannot be based on the Submerged Lands Act 
since the language of that Act expressly limited the extent of boun- 
daries to which a state could prove title. In addition, the Court in 
Alabama v. Texas" acknowledged the rights of the United States, 
as adjudged by the Court in the 1950 Louisiana case, to dispose of 
portions of federal property. On the other hand, a reconsideration 
of the entire question of “title” would put Louisiana in a better 
position to press its contention that it has title to far more lands 





“ United States v. Louisiana, 339 U.S. 699 (1950). 
* Alabama v. Texas, 347 U.S. 272 (1954). 
© Consider the tremendous fight put up by the states and others to pass 
the Submerged Lands Act, as well as the decision in Alabama v. Texas, 347 
US. 272 (1954). 
Ibid. 
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than those which the Submerged Lands Act describes.” To ac- 
complish this, Louisiana has asked the Court to reverse its earlier 
decisions primarily on the basis of the Submerged Lands Act, and, 
at the same time, declare unconstitutional certain parts of this 
Act." This, of course, the Court could do and is of no moment 
here. However, it does illustrate that the justices have to be good 
“tailors” if a decision is to “fit” the Louisiana position. 


II 


There still remains the problem of how to apply the Submerged 
Lands Act to the present Louisiana situation. In this respect, the 
United States’ case against Louisiana is essentially as follows. The 
decision in the 1950 Louisiana case and the subsequent Court de- 
cree remain unaffected only insofar as the Submerged Lands Act 
modifies them. The only question then, is what rights the Act gave 
to Louisiana. The Act gave the state three miles from its coast, 
and under certain conditions, allowed the state the right to prove 
that its boundary extends more than three miles.“ The Act neither 
changed nor declared the location of Louisiana’s boundary. Such 
is yet to be judicially determined. To make such a determination, 
the Court must look beyond the Act itself to determine the scope 
of the grant made. Thus, it is incumbent upon Louisiana to prove 
that it has a boundary greater than three miles. Following this line 
of reasoning, the federal government contends that Louisiana has 





= Louisiana claims that since the Submerged Lands Act confirms titles 
of states to lands within their respective boundaries, and since the Outer Con- 
tinental Shelf Lands Act is in effect an extension of the national boundary, and 
further since state boundaries are necessarily coterminus with national boundaries, 
it follows that the state has title to lands described in the Outer Continental 
Shelf Lands Act. La. Brief, supra note 38, at 3, 11, 37-47. 

Id. at 3-4, 47-74. While Congress may declare the territorial limits 
of the United States, which it did in the Submerged Lands Act and the Outer 
Continental Shelf Lands Act, Louisiana asserts that to the extent that these acts 
limit its boundaries short of the national boundary, they are unconstitutional 
because: (1) they violate the Treaty of Cession (18903) between the United 
States and France; (2) they violate U.S. CONST. art. IV, §§ 3-4 to the extent 
that they would permit the United States to invade property and proprietary 
rights guaranteed to Louisiana and change the state boundaries without the 
state’s consent; and (3) by recognizing property rights of the United States in 
these lands and restricting state boundaries, they would exceed delegated powers 
of the federal government violating the Ninth and Tenth Amendments. 

Section 4 of the Submerged Lands Act reads: ‘‘Any claim heretofore 
or hereafter asserted either by constitutional provision, statute, or otherwise, in- 
dicating the intent of a state so to extend its boundaries is hereby approved and 
confirmed, without prejudice to its claim, if any it has, that its boundaries extend 
beyond that line. Nothing in this section is to be construed as questioning or in 
any manner prejudicing the existence of any State’s seaward boundary beyond 
three geographical miles if it was so provided by its constitution or laws prior to 
or at the time such State became a member of the Union, or if it has been 


heretofore approved by Congress.” 
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never had a boundary of more than three miles. Various historical 
documents (such as treaties, the Act admitting Louisiana as a state, 
etc.) as well as pronouncements and actions of federal officials do 
not support Louisiana’s claim to a boundary of more than three 
miles, nor do they support any such claim as would be made by 
the United States. The federal government considers it “funda- 
mental that the State boundary cannot be farther seaward than 
the national boundary.”* The determination of the national boun- 
dary is a political question and has been determined by the appro- 
priate branch” to be and to have been always three miles from the 
coast.“ Such determination, the government contends, is binding 
upon the Court. 

On the other hand, Louisiana would rely upon the Submerged 
Lands Act only if the Court should reject its basic contention that 
certain aspects of that Act are unconstitutional. If the Court 
rejects this contention, then Louisiana would attempt to prove its 
boundaries were at least three leagues at the time it entered the 
Union. To support this claim, Louisiana asserts that its Consti- 
tution and its Act of Admission both describe and fix the state 
boundaries as “including all islands within three leagues” from 
its coast.” And since the Submerged Lands Act “recognizes and 
acknowledges the coastal states to be the sovereign owners of all 
lands beneath navigable waters within their boundaries. . . and 
confirms their title thereto. . . ,”” it follows that Louisiana has 
title to a boundary of at least three leagues. 





U.S. Brief, supra note 35, at 32-37. 

Id. at 11, 62-81. 

™ There is some dispute between Louisiana and the federal government 
as to the appropriate authority to declare the national boundary. The govern- 
ment contends that since the location of the national boundary falls within the 
realm of foreign affairs and since the executive branch has been recognized as 
having exclusive authority in this field, a pronouncement by Secretary Dulles 
that the national boundary is three miles should be conclusive and binding upon 
the Court. See U.S. Brief, supra note 35, at pp. 11, 71-81. On the other side 
of the ledger, Louisiana claims that the Submerged Lands Act was the political 
determination of the national boundary, and since both political branches ap- 
proved the measure, it should supersede any declaration of the Secretary of 
State, and hence be binding upon the Court. See Reply of the State of Louisiana 
to Brief of the United States on Motion for Judgment, p. 37, United States v. 
Louisiana, No. 11, Original, Supreme Court of the United States, October Term, 
1956. Hereinafter cited as La. Reply Brief. 

5 This position was asserted in a letter from Secretary Dulles to Attorney 
General Brownell who had asked for an official statement as to the extent of 
the national boundary. The letter was dated June 15, 1956 and is reprinted 
in U.S. Brief, supra note 35, at 176, Appendix B. 

"Both the Enabling Act of February 20, 1811, 2 STAT. 641, and the 
Act of Admission of April 8, 1812, 2 STAT. 701, describe the boundary of 
the state as ‘‘including all islands within three leagues of the coast... .’’ The 
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Though the Act in itself does not answer the question of how far 
state or national boundaries extend, it seems sufficiently clear that 
Congress intended to give the Gulf states the right to prove that their 
boundaries extend more than three miles, but not more than 
three leagues or ten and one-half miles." The criteria to determine 
the extent of such boundaries are provided in the Act, viz; the 
extent to which a state’s boundaries existed at the time it was ad- 
mitted into the Union or as approved by Congress prior to May 22, 
1953, the date the Act was passed. Conceivably by this criteria, the 
Court could find, on the basis of evidence presented by a state, 
that that state is entitled to a boundary of more than three miles. 

But are such boundaries (beyond three miles) among those 
“approved and confirmed” by Congress? The Act is far from clear 
on this question, adding confusion to an already confused issue." 
For example, section 2 of the Act™ defines boundaries as “those 
which existed at the time such State became a member of the 
Union or as heretofore approved by Congress” but in no event 
shall the term be construed as extending more than three miles into 
the Atlantic or Pacific Oceans or more than three leagues into the 
Gulf of Mexico. Then section 3 declares that it is in the “public 
interest” that states should have “title to and ownership of the 
lands beneath navigable waters within the boundaries of the re- 
spective states... .” (Emphasis added.) On the basis of these two 
sections, it would appear that if a state could prove its boundaries 
extend more than three miles, the state’s title to such boundaries 
is “approved and confirmed” by the Act up to a distance of ten 
and one-half miles. However, section 4 “approves and confirms” 
the seaward boundary of each state as three miles, and declares 





state interprets this to mean not only ‘“‘all islands within three leagues,’’ but also 
submerged lands and waters which connect these islands. The federal government 
denies this claim asserting that ‘‘including all islands . . .’’ means exactly what 
it says and does not mean including ‘‘everything.”’ See U.S. Brief, supra note 
35, at 136. See also U.S. DEP’T OF INTERIOR MEMORANDUM NO. M-36239, 
Effect of Act No. 33 of the State of Louisiana approved June 21, 1954, upon 
the operation of the Outer Continental Shelf Lands Act of August 7, 1953, pp. 
7-8 (October 1, 1954). 

© La. Brief, supra note 38, at 3. 

“ A state bordering the Atlantic or Pacific Oceans might well argue that 
the Act is unconstitutional on the basis of the “‘equal footing’’ principle since 
it denies to such state the right to prove that its boundaries extend more than 
three miles. 

“For a detailed discussion of the boundary problems relative to the lan- 
guage used in the Submerged Lands Act, see Shalowitz, Boundary Problems Raised 
by the Submerged Land Act, 54 COLUM. L. REV. 1021 (1954). 

* References here, unless otherwise indicated, are made to the Submerged 
Lands Act, 67 STAT. 29 (1953), 43 U.S.C. § 1301 (Supp. IV, 1957). 
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that any state which has not already done so may extend its boun- 
daries to this limit. Such approval and confirmation of a three- 
mile boundary is done without prejudice to a state’s claim, if any 
it has, to a boundary more than three miles. Then section 4 con- 
cludes: 

Nothing in this section is to be construed as questioning or 
in any manner prejudicing the existence of any State’s seaward 
boundary beyond three geographical miles if it was so pro- 
vided by its constitution or laws prior to or at the time such 
State became a member of the Union, or if it has been hereto- 
fore approved by Congress. 

Taken as a whole, section 4 confirms titles to state boundaries up to 
a distance of three miles only, and does not express an opinion as 
to the existence and /or approval or disapproval of boundaries more 
than three miles. Hence while sections 2 and 3 appear to approve 
and confirm state boundaries of more than three miles if proven, 
section 4 in a positive way“ withdraws such approval and takes an 
apparent hands-off attitude toward the problem. 

On the basis of the above analysis, it is quite understandable that 
Louisiana® and other states* contend that if the Court should 
find a state’s boundaries extend beyond three miles, ipso facto that 
state has title to such boundaries under the terms of the Submerged 
Lands Act. Likewise, it is understandable that the federal govern- 
ment denies such an interpretation of the Act. The government 
contends that the mere finding that a state’s boundaries extend 
more than three miles is not in itself sufficient to give that state 
rights to such boundaries. Boundaries beyond three miles, the 
government argues, are not among those “‘approved and confirmed” 
by Congress, but the question of whether a state should have rights 
to such boundaries was left “wholly at large and subject to future 
determination to the same extent as if the Act had not been 
passed.””"” 

Since the Act is not clear with respect to whether Congress grant- 





“By approving state boundaries up to .three miles without referring to 
boundaries beyond this limit except to say that approval of the three-mile bound- 
ary should not in any way prejudice a state’s claim to a boundary of more than 
three miles. 

* La. Brief, supra note 38, at 2, 3, 19, 53. 

® Texas, likewise asserts that the Act approves beyond three miles and up 
to ten and one-half miles if such can be proven. Brief for Texas as Amicus 
Curiae, United States v. Louisiana, No. 11, Original, October Term, 1956, 
Supreme Court of the United States. Hereinafter cited as Texas Brief. 
Alabama also interprets the Act in this manner. Supporting Brief of Alabama, 
United States v. Louisiana, supra. 

"U.S. Brief, supra note 35, at 27-28. 
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ed to the states right in boundaries beyond three miles, the Court 
must apparently look elsewhere for guidance if it chooses to an- 
swer the question. Should it try to ascertain the intent of Congress 
by examining the legislative history of the Act? But here again, 
the legislative history appears as inconclusive on this issue as the 
Act to which it gave birth. This is vividly demonstrated by the briefs 
of both parties which are replete with findings from legislative 
history to prove their varied interpretations.” Thus the Court 
can find ample evidence to support either view it wishes to take.” 
Should the Court hold that state boundaries cannot exceed those 
of the nation and accept the determination of the Secretary of State 
that the nation’s boundary is and has always been three miles? If 
the Court does, litigation involving lands beyond that limit would 
be unnecessary. But would not such a position render meaningless 
any subsequent expression by Congress that the Gulf states’ boundar- 
ies, if proven, could extend three leagues? This is an entirely different 
question from whether the states should have rights in boundaries 
beyond three miles — this question, in effect, involves the authority 
of Congress as against that of the Secretary of State to declare the 
extent of American territorial jurisdiction.” However, if the ex- 
pression of Congress be preferred to that of the Secretary of State, 
would it mean that a state’s boundary could exceed that as pro- 
claimed over and over again by the United States in its interna- 
tional relations? If so, what effects would this have on other nations? 
Should the Court look to its own decisions for guidance? Cer- 
tainly the “paramount rights” theory of the earlier cases would 
give it ample basis for resolving the present issue. But what about 
its 1954 decision upholding the Submerged Lands Act as a legiti- 
mate exercise by Congress of its power to dispose of property be- 





La. Brief, supra note 38, at 24-31. But perhaps more than Louisiana, 
Texas has cited numerous instances to prove that Congress not only recognized 
that Gulf states may have boundaries of three leagues and rights therein, but 
that the legislative history, including testimony of executive officials, sup- 
ports the view that the Act restored to Texas its three league boundary and 
the right to extract resources. According to Texas, the Act recognizes long- 
standing exceptions to this country’s general three-mile rule. Texas Brief, supra 
note 66, at 7-14. However, for excerpts from legislative history which sup- 
port the general proposition that Congress expressed no opinion with respect 
to boundaries beyond three miles, see U.S. Brief, supra note 35, at 25-32. 

® This is in respect to a general construction of the statute. However if the 
statute be applied to states on an individual basis, the legislative intent might 
prove more clear. Indeed, the legislative history is replete with many instances 
which support the view that Congress intended the Act to grant to Texas and 
Florida (west coast) boundaries of three leagues. 

® This point is discussed elsewhere in this article. See note 57 supra. 
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longing to the United States?” Was the Court then concerned 
with the nature and amount of the property Congress was ceding to 
the States? Apparently not, since these factors were not essential 
to the majority decision. However, the minority thought that by 
ignoring such factors the majority had done great harm to the 
basic rationale of the earlier cases.” Hence, the majority attitude 
toward those decisions remains unclear and unknown. The instant 
case provides another opportunity for the Court to re-examine its 
earlier decisions. 

Should the Court hold that Congress has not given it sufficient 
guidelines, thus leaving the question open for future determination? 
These and other positions the Court could take are of no moment 
here, except to suggest a lack of claricy in the congressional policy, 
but more importantly, to suggest the key role of the Court in solving 
a political issue which Congress was apparently unable or unwilling 
to solve. 


Ill 


Questions affecting foreign policy and international relations are 
also raised by this controversy. The Court recognized such impli- 
cations in the 1950 tidelands cases. Certainly that recognition is 
no less existent today, if anything it is more so. Perhaps action 
taken by the Louisiana Legislature within recent years demonstrates, 
more than anything else, the possible international ramifications 
of the controversy. In 1938 Louisiana declared its seaward boun- 
daries as being twenty-seven miles beyond its shoreline.” In the 1950 
Louisiana case, the Court took notice of this extension and the 
effect it may have on international relations. The Court said: 


There is one difference. . . between Louisiana’s claim and 
California’s. The latter claimed rights in the three-mile belt. . . 
The ocean seaward of the marginal belt is perhaps even more 
directly related to the national defense, the conduct of foreign 
affairs, and world commerce than is the marginal sea. Cer- 
tainly, it is not less so. So far as the issues presented here are 
concerned, Louisiana’s enlargement of her boundary empha- 





™ Alabama v. Texas, 347 U. S. 272 (1954). 

* Refers to the decisions in United States v. California, 332 U. S. 19 
(1947); United States v. Louisiana, 339 U. S. 699 (1950); and United 
States v. Texas, 339 U.S. 707 (1950). 

*La. Act 1938, No. 55. The Act was based on the assumption that 
the state and national boundaries were coextensive and that the United States 
followed the ‘‘cannon shot’’ rule in determining the extent of its boundaries. 
Such rule was adopted because this was the limit of the range of cannon 
that could protect the marginal sea from hostile invasion. More recently the 
effective range of seacoast batteries is said to be twenty-seven miles, hence the 
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sizes the strength of the claim of the United States to this part 

of the ocean and the resources of the soil under that area, 

including oil.” 

Again in 1954, Louisiana redefined its boundary as extending 
three leagues (ten and one-half miles) from the coast line, adopting 
as the coast line the line which delineates inland waters from the 
open sea.” However, it would appear that this 1954 legislation 
has little if any bearing on the instant case since it was passed too 
late to give the state benefit of its claims under the Submerged 
Lands Act. The latter statute limits states to three miles from 
the coast” unless a state proves that it had a greater boundary when 
it entered the Union or that such boundary extension was approved 
by Congress prior to May 22, 1953, the date of the passage of the 
Submerged Lands Act. Louisiana’s Act 33 was not adopted until 
June 21, 1954. 

With respect to the boundary claims asserted by Louisiana,” as 
well as other problems raised by this controversy, international law 
itself is in flux. Indeed since 1945 when President Truman declared 
the intention of the United States to exploit and explore the natural 
resources of the continental shelf,” international law in this whole 
area has taken on new emphasis. However, due to lack of precedents, 
definition and agreement in this area, such emphasis has only 
added to confusion.” Out of this confusion however, one is able to 





legislature extended the state boundaries accordingly. La. Brief, supra note 38, at 
129-30. Quaere, if this criterion be followed, what is to keep a nation in the 
future from extending its boundaries fifty or one-hundred miles or more? 
See also Borchard, ‘Resources of the Continental Shelf, 40 AM. J. INT'L L. 
53, 69 (1946). 

™ United States v. Louisiana, 339 U. S. 699, 705 (1950). 

™ The adoption of this coast line, according to Louisiana, was pursuant 
to appropriate Acts of Congress including 2 STAT. 413 (1807) authorizing 
a survey of coastal waters for the purpose of preparing navigational charts; 
and 28 STAT. 672 (1895) authorizing that lines be drawn ‘‘dividing the 
high seas from rivers, harbors and inland waters.”” The federal government 
contends that the state was mistaken in using this as the coast line since the 
primary consideration in drawing the line was to solve navigational rather 
than jurisdictional problems. U. S. Brief, supra note 34, at 131-37. Louisiana 
contends, however, that the line has been used for more than navigational 
purposes. La. Brief, supra note 38, at 121. 

™ As defined in the Submerged Lands Act, 67 STAT. 29 (1953), the 
term coast line means the line of ordinary low waters along that portion of 
the coast which is in direct contact with the open sea and the line marking 
the seaward limit of inland waters. .. .”’ 

™For a valuable discussion with respect to the flaws of state claims 
such as La. Acts 1938, No. 55, see Ireland, Marginal Seas Around the States, 
2 LA. L. REV. 252, 436 (1940), especially at 279-282 and 476-478. 

Presidential Proclamation No. 2667, September 28, 1945, 10 FED. 
REG. 12303. 

™ Some countries such as Guatemala, the Philippines, etc., have followed 
with proclamations similar to the one of the United States, adhering to this 
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discern several trends® which may have a bearing upon some of 
the issues involved in the tidelands controversy. 

In the first place, the traditional three-mile limit, even though 
held to tenaciously by the United States,“ seems no longer to be the 
maximum territorial claim to which a nation may be restricted, 
although at present it is apparently the only claim which is un- 
disputed. Nevertheless, there is growing sentiment for a wider 
territorial sea which may extend as far as twelve miles.“ This new 
trend, of course, makes more palatable (to the states at least) and 
gives added significance to the provision of the Submerged Lands 
Act which indicates that state boundaries in certain instances may 
extend ten and one-half miles.“ On the other hand, Louisiana’s 
boundary claims (as discussed previously) of more than twelve 
miles would be considered an unjustifiable encroachment on free- 
dom of the seas. 

In another instance, the doctrine that a nation may exercise 
jurisdiction beyond its territorial boundaries to the continental 





restricted doctrine of the ‘‘continental shelf’; however, other nations, prin- 
cipally in South or Central America, have expanded the doctrine to include 
problems of the territorial sea, contiguous zone, and high-seas fisheries. For 
example, as a result of The Santiago Conference of 1952, Chile, Peru, 
and Ecuador proclaimed as the norm of their international maritime policy 
sovereignty and jurisdiction over seas adjacent to their coasts up to a minimum 
distance of 200 miles from their respective coasts which includes exclusive 
jurisdiction over the seabed and subsoil of such zone. For an analysis of these 
claims and an evaluation of the present state of international law with respect 
to these problems, see Kunz, Continental Shelf and International Law: Con- 
fusion and Abuse, 50 AM. J. INT’L L. 828 (1956). 

® Reference here is made to the work of the International Law Com- 
mission of the United Nations, and specifically to the draft articles with respect 
to these problems adopted by the Commission. See Report of the International 
Law Commission, Eighth Sess., April 23-July 4, 1956, reprinted in 51 AM. 
J. INT’L L. 154 (1957). 

“The United States has maintained this position in two recent inter- 
national conferences, see Comments By Certain Governments on the Provisional 
Articles Concerning the Regime of the High Seas and the Draft Articles on the 
Regime of the Territorial Sea Adopted by the United Nations International 
Law Commission at its Seventh Session in 1955, as reprinted in 50 AM. J. 
INT’L L. 992. 1042-43 (1956). See also, Territorial Waters and Related 
Matters — Action Taken by the Third meeting of the Inter-American Council 
of Jurists, Mexico City, January 17 — February 14, 1956, 34 DEP’T STATE 
BULL. 296-99 (1956). 

® However, the International Law Commission of the United Nations, 
while noting that international practice was not uniform with respect to the 
traditional three-mile limit, did not agree on a limit between three and 
twelve miles. Nevertheless, the Commission was of the opinion that inter- 
national law did not justify an extension of the territorial sea beyond twelve 
miles. To extend beyond twelve miles would jeopardize ‘freedom of the high 
seas.” 51 AM. J. INT'L L., supra note 76, at 161, 180-82. 

§§1301-03, 1311-14 (Supp. IV, 1957). 

Submerged Lands Act §§2-4, 67 STAT. 29 (1953), 43 U.S.C. 

™ See note 78 supra. 
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shelf for the purpose of exploring and exploiting natural resources 
appears well on its way to becoming an accepted norm of inter- 
national law.” Such jurisdiction however, must not result in any 
unjustifiable interference with navigation, fishing, or the con- 
servation of the living resources of the sea. Furthermore, this 
jurisdiction does not constitute an extension of the territorial boun- 
daries of the littoral state. Nothing in the language of the Outer 
Continental Shelf Act or the Submerged Lands Act appear to con- 
flict with these developing principles of international law, con- 
trariwise, their effectiveness may rest upon these very principles. 





While the focal point of the controversy during the past few 
years has centered on the fight in Louisiana, recent activity indi- 
cates that the controversy is spreading. On May 27, 1957, Texas 
filed an amicus curiae brief urging the Supreme Court to restrict 
its decision to Louisiana only.” Texas deemed such an interven- 
tion necessary since Louisiana had argued the Texas three-league 
boundary to support its own claim.” According to Texas, the ex- 
tent of her boundary is wholly unnecessary to a decision in the 
instant case. Insofar as Texas is concerned, the only issue before 
the Court is the extent of Louisiana’s boundary at the time she 
entered the Union or as approved by Congress prior to the passage 
of the Submerged Lands Act, and nothing else. 

On June 24, 1957, the Supreme Court in a brief per curiam 
opinion, continued the motions of the United States for judgment 
and of Louisiana to take depositions, and invited other gulf coastal 
states to intervene since their interests might be involved.* The 





* For a discussion of this point, see Kunz, supra note 79, at 831. Of course, 
the opinion of the International Law Commission itself as expressed at its 
eighth session lends great weight to this doctrine’s being accepted as a developing 
principle of international law. See 51 AM. J. INT'L L. 154, 243 (1957). 

Texas Brief, supra note 66. 

*Touisiana had asserted that if other Gulf coastal states (particularly 
Texas and Florida) can have three-league boundaries, ‘‘equality and uniformity” 
dictate that she too have similar boundaries. To hold otherwise would be ‘‘mis- 
leading and untenable’ in view of the ‘‘equal footing clause’’ contained in the 
acts of administration of both Louisiana and Texas and all other Gulf coastal 
states. La. Brief, supra note 38, at 105. The federal government, however, 
denied that Texas has a three-league boundary. Brief for the United 
States in Reply to Louisiana's Opposition to Motion for Judgment and in 
Opposition to Louisiana’s Motion to Take Depositions, pp. 17-22, United 
States v. Louisiana, No. 11, Original, Supreme Court of the United States, 
October Term, 1956. Also see Memorandum for the United States Regarding 
the Motion of the State of Texas for leave to File a Brief as Amicus Curiae, 
United States v. Louisiana, No. 11, Original, Supreme Court of the United 
States, October Term, 1956. 

* United States v. Louisiana, 354 U. S. 515 (1957). 
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Court, after considering the above motions as well as the Texas 
amicus curiae brief, decided that the issues in the Louisiana case 
are so Closely related to the possible interests of Texas and other 
Gulf states, “that the just, orderly, and effective determination of 
such issues requires that they be adjudicated in a proceeding in 
which all the interested parties are before the Court.”” Accordingly, 
the Court gave Alabama, Florida, Mississippi, and Texas sixty 
days in which to intervene, and gave the United States sixty days 
thereafter in which to file an answer or make parties to the present 
action those states not so intervening.” 

Soon after the Court order Louisiana invited the other states 
to join it in the case now before the Court.” The response has not 
been enthusiastic. Indeed three of the states, Texas, Florida, and 
Mississippi, have decided not to intervene,” while Alabama, al- 
though intervening, has taken a position quite different from that 
taken by Louisiana. For example, Alabama’s claim, unlike Louis- 
iana’s, is confined to rights which are granted to the states by the 
Submerged Lands Act since that apparently is the only basis upon 
which a state could make a legitimate claim and be consistent with 
present jurisprudence.” Thus, the solid front which the states 
once presented in getting the Submerged Lands Act passed no long- 
er exists when it comes to a “division of spoils” under that Act. 
Some states apparently prefer separate litigation if need be, to de- 
termine their individual rights under the Act. 

So today the “tidelands” is once again before the Court. Once 
again federal and state officials are the chief adversaries. And 
though the issues are as many and complex as ever, “who gets the 
oil” still remains as the chief symbol of victory. 





” td. at S16. 

Soon after the Court order, several of the states involved received a 
letter from Solicitor General J. Lee Rankin under the date July 10, 1957 in 
which the Solicitor General said: ‘‘After studying this Order [Supreme 
Court] it appears clear that regardless of whether the individual states inter- 
vene, the United States will have to amend or supplement its Complaint in 
No. 11 Orig. to include all lands and issues between the United States and ad- 
ditional parties.’ Alabama Brief, supra note 66, at 3. 

meeting of the Attorneys General of Louisiana, Alabama, Florida, 
Mississippi and Texas was called at the request of Louisiana. Morning Advocate 
(Baton Rouge), July 16, 1957, p. 12A, cols. 5-7. 

“ For the most part these states have adopted a wait and see attitude, pre- 
ferring to be brought in as parties defendants rather than enter the case votun- 
tarily. Then too, there is a feeling of not wanting to become involved in the 
Louisiana situation, but rather to take their individual chances under the Act 
to prove their rights. (These impressions are made in part upon a general 
appraisal of letters and interviews with various state officials involved.) 

See Alabama Brief, supra note 66, at 10. 








COMMENT 


PUBLIC LAND USE REGULATIONS 
AND 
MARKETABILITY OF TITLE 


One of the many problems facing attorneys in today’s complex 
society with its numerous regulations for promoting “the general wel- 
fare” is: How are the rights of a vendor and purchaser under an 
agreement to sell and buy land affected by public land use regu- 
lations, such as a limited access highway law, a state safety code, 
a zoning ordinance, a tenement house law, a building code, or an 
official map? 

The result in a particular case may depend on certain variables. 
The first one is: what type of regulation is involved? Second, 
what are the terms of the agreement? Third, was the regulation 
in effect at the time the agreement was formed or was it pro- 
mulgated in the interim between the formation of the agreement 
and the time for closing? Fourth, was there an existing violation 
of the regulation at the time of the contract or at the time for 
closing? And last, was there any misrepresentation with respect to 
the regulation by the seller? 

For the sake of clarity and ease of analysis, it is necessary to 
harness these variables. This will be done by assuming at the 
outset that (1) there has been no misrepresentation; and, (2) the 
contract calls for marketable title “free and clear of encumbrances.” 
This also leaves out of account for the moment common provisions 
of Wisconsin real estate offer and acceptance forms. The import 
of these provisions will be discussed later. We address ourselves 
first, therefore, to the contract that calls for title “free and clear of 
encumbrances.” Or, to phrase the question differently, which 
of the land use regulations are encumbrances on title? We look 


first at zoning. 
ZONING 


Zoning Antidates Contract Calling 
for 
Unencumbered Title 
Unlike the result in cases involving easements and restrictive 


covenants, zoning in effect at the time of the contract is not an 
encumbrance on title and the seller is therefore entitled to specific 
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performance or damages if the buyer refuses to accept the deed.’ 
This was established as early as 1920 by Lincoln Trust Company v. 
Williams Building Corporation,’ the rationale being that the 
buyer entered into the contract subject to the ordinance, which 
he was presumed to know. 

However, where the appearance of the premises is such as to 
mislead a prospective buyer, a court might grant rescission in a 
case where a zoning ordinance adversely affects him. Such a case 
was Hartman v. Rizzuto.’ In that case, Hartman, the seller, had 
an L-shaped parcel of land consisting of Lots 15 and 17. An apart- 
ment was built on Lot 17, and in order to comply with a local or- 
dinance requiring a rear yard of 25 feet, that amount of land from 
the adjoining Lot 15 was dedicated for that purpose. The buyer, 
on looking at Lot 15, saw one rectangular piece of land and con- 
tracted to buy. Upon discovering the true facts he sued for rescis- 
sion. The court allowed it, reasoning that although the parties 
were deemed to have contracted in the light of the applicable re- 
strictions, here there was “something more than the mere impact 
of the ordinance.” It went on to say, “There is nothing about 
this situation that could give Rizzuto, upon inspecting the pre- 
mises, reason to believe or to suspect that an area 20 feet by 47 
feet is dedicated and set apart... .”” 

Wisconsin follows the general rule notwithstanding dicta in 








*Lincoln Trust Company v. Williams Building Corp., 229 N.Y. 313, 128 
N.E. 209 (1920); Millman v. Swan, 141 Va. 312, 127 S.E. 166 (1925); 
Green v. Frost, 100 N.J. Eq. 447, 136 Atl. 304 (1927); BASSETT, ZONING 
32 (1st ed. 1936); PATTON, LAND TITLES § 350 at 1038 (lst ed. 1938); 4 
WILLISTON, CONTRACTS § 923 at 2586 (2d ed. 1936). See generally Annot., 
175 A.L.R. 1055 (1948). 

7229 N.Y. 313, 128 N.E. 209 (1920). The case involved a zoning 
ordinance passed twenty-seven days before the signing of the contract. The court 
said: ‘“The resolution in question simply regulates the use of the property in 
the districts affected. . . . Therefore the general and well-nigh universal rule 
should be applied, viz., that where a person agrees to purchase real estate, which, 
at the time, is restricted by laws or ordinances, he will be deemed to have entered 
into the contract subject to the same. He cannot thereafter be heard to object to 
taking the title because of such restrictions. . . . It may be as the Appellate 
Division found, that the defendant, at the time the contract was signed, did not 
have actual knowledge of the existence of the resolution. But this was some- 
thing which it was presumed to have. The law always assumes that one con- 


tracts with intelligence. . . .’’ The Illinois court, in Kazwell v. Reynolds, 250 
Ill. App. 174 (1928), used even stronger language as to the knowledge issue: 
“If... neither party knew of [the ordinance] ... , then it becomes the duty 


of the [purchaser] to have advised himself as to whether or not such an 
ordinance was in existence.” 

* 123 Cal. App. 2d 186, 266 P.2d 539 (1954). 

*Td. at 190, 266 P.2d at 542. 
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early decisions to the contrary.’ In Miller v. Milwaukee Odd Feliows 
Temple, Inc.,* the Wisconsin Supreme Court held “that the restric- 
tions imposed by the zoning ordinance or the laws of the state are not 
incumbrances within the meaning of that term as used in a con- 
tract to convey real estate.’" The court distinguished the earlier 
cases on the facts, commenting that the statements as to public re- 
strictions were merely dicta. 

The Miller case was favorably cited in Welfare Building and 
Loan Association v. Krieger.’ This case is important in that with 
facts similar to those in Hartman v. Rizzuto, the Wisconsin court 
reached a conclusion opposite to that of the California court. Al- 
though the specific issue was whether defendant’s demurrer should 
have been sustained, the court in deciding the case said, in ef- 
fect, that the buyer’s inspection of the premises put him on con- 
structive notice that a portion of the lot was dedicated as side 
yards for the apartment buildings on the adjoining premises, not- 
withstanding that he did not have actual knowledge of the dedi- 
cation and notwithstanding that the dedication was not recorded. 
It appears, therefore, that the reasoning behind the zoning doctrine 
will be used in Wisconsin to catch the buyer with constructive 
notice of an ordinance which, relatively speaking, has only an 
indirect effect on the property in question. 

Finally, in the recent case of George v. Oswald,’ the high court 
once again quoted favorably the rule announced in the Miller 
case. 

Violation Of Zoning Ordinance 
At The Time Of The Contract” 


Is a different result warranted when there is a violation of an 
existing zoning ordinance at the time of the contract? Is the viola- 





*In Genske v. Jensen, 188 Wis. 17, 205 N.W. 548 (1925), the court, 
after holding that the purchaser in the case could rescind on the ground that 
certain restrictive covenants rendered the title unmarketable, went on to say in a 
dictum: ‘‘A purchaser may also be justified in refusing to perform [a contract] 
because of the existence of a valid building or other restriction imposed by 
statute or ordinance, or by authorized municipal authorities. . . .’’ This dictum 
was favorably quoted in Rusch v. Wald, 202 Wis. 462, 232 N.W. 875 (1930), 
a case actually decided on the issue of breach of fiduciary duty by a real estate 
broker 

* 206 Wis. 547, 240 N.W. 193 (1932). 

7 Id. at 559, 240 N.W. at 198. 

®226 Wis. 105, 275 N.W. 891 (1937). 

*273 Wis. 380, 78 N.W.2d 763 (1956). 

” For a commentary on the subject see Dunham, Effect On Title of Viola- 
tions of Building Covenants and Zoning Ordinances, 27 ROCKY MT. L. REV. 
255 (1955). See also FRIEDMAN, CONTRACTS AND CONVEYANCES OF REAL 
PROPERTY §15 (1954). 





— ss Se . 
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tion of the ordinance an encumbrance notwithstanding that the 
ordinance as such is not? 

If the violation is an encumbrance on title, the buyer has three 
remedies: (1) he may rescind the contract and recover his deposit; 
(2) he may sue for damages for breach of contract, if the breach 
is reducible to money damages; or, (3) he may sue for specific 
performance with an abatement in the purchase price equal to 
the value of the defect. This latter remedy, however, is not avail- 
able if the abatement is a large portion of the purchase price. 

If the violation is not an encumbrance, the vendor’s primary 
remedy is specific performance. 

Moyer v. De Vincentis Con. Co.” enunciated the rule followed 
by jurisdictions other than New York: namely, a violation of a 
zoning ordinance is an encumbrance rendering title unmarketable.” 
The Moyer case dealt with an area violation in that the houses 
were not set back sufficiently, but the doctrine is also applicable 
to use violations such as where a multiple family residence is in a 
two family residential district.” 

As will be noted later,“ the New York courts do not view viola- 
tions of any public land use regulations as affecting marketability 
of title unless the seller has official notice of such violations. 

The Wisconsin court has never passed upon the question of 
whether a zoning violation constitutes an encumbrance on title. 


Zoning Adopted After The Contract 


To change the situation once again, what is the result when the 
zoning ordinance is adopted after the parties have entered into 
the contract to purchase? The results in these cases are less prone 
to accurate prediction, for equitable principles are brought into 
play. For example, the court in such a case will first enunciate 
the principles laid down in the Lincoln Trust case that a zoning 
ordinance is not an encumbrance. But this does not necessarily 
mean that the seller will be granted the remedy he is seeking. 





™ 107 Pa. Super. 588, 164 Atl. 111 (1933). In that case the plaintiff 
contracted to buy a house which was in violation of a setback ordinance. The 
ordinance provided for a possible $25.00 fine for each day it was violated. In 
granting rescission, the court gave the following statement of the rule: ‘The 
title was not marketable, not because of an existing zoning ordinance, but be- 
cause a building had been constructed upon the lot in violation of that 
ordinance.” 

See also Lohmeyer v. Boyer, 170 Kan. 442, 227 P.2d 102 (1951); 
Oatis v. Delcuze, 226 La. 751, 77 So. 2d 28 (1954). 

* Oatis v. Delcuze, 226 La. 751, 77 So. 2d 28 (1954). 

* Infra pp. 139-41 








132 WISCONSIN LAW REVIEW [Vol. 1958 


Normally he wants specific performance. Whether he gets it will 
depend on the particular facts of the case. If the court, sitting in 
its chancery robes for the moment, feels that it would be inequit- 
able to grant specific performance, the seller will have to be 
satisfied with his remedy at law.” This would mean a suit at law 
for the purchase price, even for the whole of it if it is all due.” This 
may, as a practical matter, be almost the same as specific perform- 
ance, assuming a solvent purchaser with no prior judgments against 
him. 

It has been suggested that an equitable conversion doctrine be 
used in such a case, with the buyer assuming the risk of a subse- 
quent ordinance foiling his plans, but this theory has been rejected 
by the courts.” This would seem to be the correct approach to such 
a situation, since it is justice being sought in a particular case, not 
a simple rule. Of course where the ordinance thwarts the buyer’s 
purpose, but he is still willing to go through with the contract, the 
seller cannot refuse on the ground that the ordinance has harmed 
the buyer.” In such a case, the buyer is entitled to specific per- 





* Compare Anderson v. Steinway &% Sons, 178 App. Div. 507, 165 N.Y. 
Supp. 608 (Ist Dep't 1917), with Biggs v. Steinway & Sons, 229 N.Y. 320 
128 N.E. 211 (1920); cf. Urbis Realty Co. v. Globe Realty Co., 235 N.Y. 
194, 139 N.E. 238 (1923); Froehlich v. K.W.W. Holding Co., 190 N.Y. 
Supp. 324, 116 Misc. 275 (1921), aff'd 201 App. Div. 855, 192 N.Y. 
Supp. 925 (1921); Goodman v. Subotnick, 118 Misc. 722, 195 N.Y. Supp. 
44 (1922). See also Josefowicz v. Porter, 32 N.J. Super. 585, 108 A.2d 
865 (1954). 

Probably the most well known illustrations of this are the correlated suits 
involving the piano firm of Steinway &% Sons. The company contracted to buy 
a row of lots with the intent of razing the buildings on the property and of 
then erecting a building on the entire lot. The lots in question were owned 
by three parties: Anderson, Flagg, and Biggs. All knew of Steinway’s intended 
purpose. In fact, each contract contained a condition that if title to the adjoining 
premises was found to be unmarketable, Steinway would not be obliged to 
complete the contract. After the contracts were signed, New York passed an 
ordinance zoning the area residentially, resulting in Flagg’s and Anderson’s pro- 
perties being inside the restricted area, while Biggs’ lot was outside of it. Steinway 
desired to rescind the contracts since its whole scheme was controverted by the 
ordinance. Both Anderson and Biggs sued for specific performance. Notwith- 
standing that the court refused the remedy to Anderson, it granted it to Biggs. 
In the Anderson case, the court emphasized the seller’s knowledge that the buyer 
was entering into the contract with a special purpose in mind and therefore held 
that it would be inequitable to grant specific performance. Since the complaint 
sought only specific performance, the court made no mention of whether the 
seller was entitled to damages instead. In granting Biggs’ request, the court dis- 
tinguished the Anderson opinion on the fact that the ordinance did not affect 
Biggs’ property, whereas it did pertain to Anderson’s land. The court felt that 
this fact swayed the equities in Biggs’ direction. 

% Jefferson Gardens, Inc. v. Terzan, 216 Wis. 230, 257 N.W. 154 
(1934). 

* Clay v. Landreth, 187 Va. 169, 45 S.E.2d 875 (1948). 

*Lee Builders Inc. v. Wells, 33 Del. Ch. 439, 95 A.2d 692 (1953). 
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formance under the familiar theory that land has a peculiar value 
to one contracting for its purchase. 

The majority view was followed by the Wisconsin high court in 
Kend v. Herbert Finance Co.,” decided in 1933. There, too, the 
court held that the ordinance was not an encumbrance but neverthe- 
less refused to grant specific performance to the s@ller. The court 
went further than the New York cases on the subject, however, in 
that it specifically decided that the seller still had available an ac- 
tion for damages.” 


BuILDING CobDEs 
AND 
TENEMENT REGULATIONS 
We now focus our attention on the effects of building codes 
and tenement house regulations. Here we may be dealing not 
only with local ordinances, such as city building codes, plumbing 
codes, and electrical codes, * but also with state codes” administered 





*210 Wis 239, 246 N.W. 311 (1933). 
* Id. at 242, 246 N.W. at 312-13 the court said: ‘“This case amounts mere- 
ly to an application of the ordinary rule that when circumstances subsequent to a 
contract have so changed the situation as to render the equitable relief of specific 
performance unfair or unjust, the chancellor will follow his conscience and deny 
such relief. The application of such a doctrine to this case would not preclude 
[seller's] . . . assignee from an action at law for damages upon a refusal of the 
[buyer] ... to proceed with the transaction. The contract was and is in full force 
and effect. There has been no breach or other conduct on the part of the [seller] 
: which would warrant rescission by the [buyer]. . . 
™ See, for example, Milwaukee Code of Ordinances, ‘Vol. 2 (1957), con- 
taining the Building and Zoning Code of 1951. The scope of building codes is 
illustrated by a sample of the language found in the Milwaukee code, § 10-3: 
No building, structure, equipment or premises shall hereafter be erected, 
constructed, installed, enlarged, altered, repaired, removed, converted to 
other uses, raised, demolished, occupied or used, or the equipment of a build- 
ing, structure, or premises be erected, constructed, installed, enlarged, altered, 
repaired, removed, converted to other uses, raised, demolished, occupied 
or used, or maintained, except in conformity with the regulations of this 
code or any authorized rule or approval of the inspector of buildings. 
The sanctions for violating a code are illustrated by § 12 of the Mil- 
waukee code: 
Any person, being the owner, or controlling or managing any building 
Or premises or tenant thereof, whereon there shall be placed, or there exists, 
anything in violation of any of the regulations of this code; or who shall 
build contrary to plans or specifications submitted to and approved by the 
inspector of buildings; or who shall omit, neglect, or refuse to do any act 
required in this code, except where special penalty is provided, shall be 
subject to a fine of not less than ten dollars ($10.00) nor more than two 
hundred dollars ($200.00), together with the cost of the action, and in 
default of payment thereof to imprisonment in the house of correction for 
a period of not less than two (2) days nor more than six (6) months, 
or until such fine and cost shall be paid; and every such person shall be 
deemed guilty of a separate offense for each day such violation . . . shall 
continue; provided, however, that said accumulated penalties recoverable in 
any one action shall not exceed the sum of two thousand dollars 
($2,000.00). 
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by state agencies such as the Industrial Commission and the High- 
way Department. 

Admittedly the Wisconsin practitioner is not concerned with tene- 
ment house regulations since the tenement problem is practically 
non-existent in Wisconsin at the present time. But the building 
code situation, gn the other hand, is a very immediate problem. 
Unfortunately, however, there is very little case law dealing with 
building codes and their effects on marketability. Nevertheless, 
since the two types of regulations are very similar in that they both 
take a direct approach toward attempting to safeguard health and 
safety, the opinions dealing with the one type of regulation may 
properly be analogized in cases dealing with the other. For these 
reasons, the two types of regulations are being treated simultan- 
eously, the opinions pertaining to the one being interchangeable 
with those pertaining to the other. 


Building Constructed In Violation 
Of Then Existing Code 


Contrary to the result in zoning cases, what little authority there 
is on the subject of building codes concludes that the sale of a 
building constructed in violation of a then existing code does not 
violate the covenant against encumbrances. In Berger v. Wein- 
stein,” the only case where a court has spent considerable time 
on the question, the following reasons were given for the rule: 





An example of a typical provision which might affect the property being 
bought is § 33-10(a) of the Milwaukee code: 

All habitable rooms shall be of the minimum areas, dimensions, and 
volume based upon a minimum clear ceiling height of seven (7) feet six 

(6) inches as shown in Table No. 3.... 

Such a provision may prove bothersome when a purchaser is planning to 
build an apartment in the basement or buys a house with an apartment in the 
basement which does not meet the requirements of the code. 

* See, for example, WIS. ADM. CODE § H 62, § H 95, § HY 33, § Ind 1, 
§ Ind 4, § Ind 7, § Ind 58, §§ Ind 60-64 (1957). In § Ind 64.02(1), as 
an illustration, it is required that: “In every apartment house there shall be at 
least two exits accessible from each apartment without passing through another 
apartment.”’ 

One should also not forget state statutory pronouncements, dealing primarily 
with safety standards, which affect the condition that an owner must maintain 
his property; WIS. STAT., § 66.05 (1955) concerning the razing of dilapidated 
buildings; WIS. STAT. §§ 101.01-101.10 (1955) creating the Industrial Com- 
mission and giving its powers and duties regarding the administration of safety 
in industry; WIS. STAT. § 144.06 (1955) dealing with house connections to 
sewerage systems; WIS. STAT. § 167.20 (1955) pertaining to stairway guards 
on open stairways adjacent to a sidewalk. 

63 Pa. Super. 153 (1916); accord, Stone v. Sexsmith, 28 Wash. 2d 
947, 184 P.2d 567 (2d Dep’t 1947) ; Gnash v. Saari, 44 Wash. 2d 312, 267 
P.2d 674 (2d Dep’t 1954). See also, 21 C. J. S., Covenants § 98 (1940). 





SS 
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[The statute] is the application of the police power to the 
regulation of buildings and if the covenant against encum- 
brances includes such a case it would seem to follow as a logical 
consequence that in every instance where there was a convey- 
ance of real estate, the condition of which in some respect 
was prohibited by statute or ordinance, and this condition had 
been brought about by the covenantor or had come into ex- 
istence during [the seller's] .. . tenure, a liability for the cost of 
abating the condition would arise, where such abatement had 
taken place or for damages for the breach of the covenant, even 
if no abatement occurred. With such a construction of the 
statute, every grantor of real estate with a building thereon 
constructed or altered or repaired by himself would become a 
warrantor that the buildings complied in all respects with the 
building laws or ordinances in force in the locality. . . Some 
defects go to the condition of the building rather than to the 
quality of the title.” 
Clearly the rationale is not based so much on legal considerations 


as on practical ones. With a contrary rule, a buyer could never 
be sure of his title. Unlike the case of a zoning ordinance, where 
one can quite readily ascertain whether it is being violated, the 
violation of a technical building requirement is difficult to dis- 
cover, especially once the building is constructed. 


Violation Of Code Occurring 
After Structure Was Erected 


We now explore the situation where the particular building 
was constructed legally, but where a violation occurs due to a 
subsequent change either in the physical condition of the build- 
ing, or its use, or both. From the language in the Berger opinion 
and a California opinion * such a subsequent violation is not an 
encumbrance either. The only other available law on the subject 
appears to be from New York; we turn for illumination, there- 
fore, to the cases of that state. 

In the foundation case of Woodenbury v. Spier,” decided in 1907, 
the Appellate Division held that water closets which were in the 
yard instead of in the tenement house, as required, were not en- 
cumbrances as far as title was concerned. The case has been cited 





* Berger v. Weinstein, 63 Pa. Super. 153, 157-58 (1916). 

; * Vickerson v. Frey, 100 Cal. App. 2d 621, 224 P.2d 126 (1st Dist. 
1950). 

* 122 App. Div. 396, 106 N.Y. Supp. 817 (2d Dep’t 1907); cf. Ken- 
nedy v. Holl, 52 Misc. 379, 103 N.Y. Supp. 231 (Sup. Ct. 1907); Manhattan 
Life Ins. Co. v. Wall Investing Corp., 131 Misc. 363, 226 N.Y. Supp, 717 
(Sup. Ct. 1928); aff'd 223 App. Div. 833, 228 N.Y. Supp. 845 (lst 
Dep't 1928). 
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for the proposition that “whether or not a building on property 
contracted to be conveyed conforms to the Building Code or other 
Municipal ordinances does not affect the marketability of title 
offered.”” The New York courts have subsequently held that 
marketability is also unaffected by the failure to file plans and 
specifications prior to making alterations to a tenement house™ and 
by the use of street vaults without the requisite license fee having 
been paid.” Also, the use of premises in violation of an outstanding 
certificate of occupancy, does not render title unmarketable.” 
Because of the rule just mentioned, it is common practice in 
New York to include a provision about violations in the contract of 
sale, thereby entitling the buyer to the premises free of the viola- 





* Leerburger v. Watson, 75 Misc. 3, 134 N.Y. Supp. 818 (Sup. Ct. 1911), 
aff'd 157 App. Div. 915, 142 N.Y. Supp. 1127 (1st Dep’t 1913, aff'd 213 N. 
Y. 662, 107 N.E. 1080 (1914). But see Roberts v. Larsen, 264 App. Div. 880, 
35 N.Y.S. 2d 597 (2d Dep’t 1942), aff'd 290 N.Y. 186, 48 N.E.2d 18 
(1943). Note that the language of this opinion would also apply to zoning 
ordinances. Supra p. 130. This language would also apply to a building con- 
structed in violation of a code. 

* Umberg v. Neinken, 128 App. Div. 165, 112 N.Y. Supp. 618 (2d 
Dep’t 1908). 

* Leerburger v. Watson, 75 Misc. 3, 134 N.Y. Supp. 818 (Sup. Ct. 1911) 
aff'd 157 App. Div. 915 142 N.Y. Supp. 1127 (1st Dep’t 1913), aff'd 213 
N.Y. 662, 107 N.E. 1080 (1914). 

* Montkane Funds Inc. v. Ruff, 57 N.Y.S.2d 208 (Sup. Cr. 1945); 
Reich v. Rosenblatt, 303 N.Y. 891, 105 N.E.2d 110 (1952). Specific per- 
formance may still be denied the vendor, however, where a certificate of occu- 
pancy has been denied. Micbar Realty Corp. v. Truval Realty Corp., 202 Misc. 
969, 120 N.Y.S.2d 150 (Sup. Ct. 1952); Federal Brush Corp. v. A. Zerega’s 
Sons, Inc., 149 N.Y.S.2d 374 (City Ct. 1956). As an example of occupancy, 
the ordinance for the City of Madison, Wisconsin provides as follows: 

17.09 CERTIFICATE OF OCCUPANCY. 

(1) No building shall be occupied in any part thereof unless or until 

a Certificate of Occupancy has been issued by the Building Inspection Super- 

intendent. The Building Inspection Superintendent shall, after an applica- 

tion therefor has been filed by the owner or his agent, issue a Certificate of 

Occupancy for such building, if after inspection it is found that such build- 

ing complied with the provisions of this code and all other requirements 

of law or ordinance applicable thereto. Such Certificate of Occupancy shall 
show the use to which the structure may be put, and for business buildings 
it shall show the maximum allowable floor loads for each floor issued by 
the Building Inspection Superintendent for the temporary use of a portion 
of a building, prior to the completion and occupancy of the entire building, 
not to exceed a period of twelve months. 

(2) The use or occupancy of any building shall not be changed until 

a Certificate of Occupancy is issued by the Building Inspection Superinten- 

dent. No such Certificate of Occupancy shall be issued unless the building 

shall comply with requirements of this Code for a new building having the 
same occupancy. 

About this, one Madison attorney has commented: “If this ordinance were 
literally followed, it would be quite an involved process to close an ordinary 
real estate sale. It is the Practice of many attorneys to obtain in advance from the 
proper building commissioner's office an inspection of the property which will 
reveal whether or not it is subject to any existing orders for improvement to 
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tions. The issue then becomes: What does the term “violations” 
mean? For example, “violations” may refer only to the illegal con- 
ditions of use of the realty as distinguished from the official notice 
of record. The New York cases dealing directly with this problem 
have held, until 1955, that “violations” meant those of record only.” 
A recent opinion “ has thrown doubt on this conclusion, however. 
Nevertheless, the title company contract of sale form™ used in 
New York refers to “notes or notices of violations of law” and pro- 
vides that violations so noted, as of the date of the contract, shall 
be complied with by the seller. This in effect says violations of 
record, but one cannot be sure for such a clause was involved in 
the recent opinion mentioned above. 

Notwithstanding that a court holds a violation not to be an 
encumbrance, it may still refuse to grant specific performance on 
the basis of two interrelated reasons: (1) the removal of violations 
of record by the seller was not a good faith removal, or (2) the 
buyer has been so deceived by the physical appearance of the pre- 
mises that it would be inequitable to grant specific performance 
in that he would be receiving something different than for what 
he had bargained.“ The situation is similar to that found when 





comply with the code. One of the practical difficulties with this process is that 
usually the inspection cannot be obtained until after the contract has been entered 
and then it is often only inviting trouble for the buyer since it alerts the mu- 
nicipal authorities if they have not otherwise known of a particular situation at 
a time when the buyer has made it impossible for him to protect against the effects 
of the inspection in any contract with the seller. As a result, this practical ap- 
proach is often disregarded . . . . ’’ Taken from remarks made by Frederick C. 
Suhr at the 1957 Seminar Series for Wisconsin Lawyers, September 9, 1957, at 
the University of Wisconsin Law School. 

= Wind v. Healy, 147 N.Y.S.2d 562 (Sup. Ct. 1955); Hattman v. 212- 
214 South Ninth Street Corp., 147 N.Y.S.2d 552 (Sup. Ct. 1955); Horby 
Realty Corp. v. Yarmouth Land Corp., 67 N.Y.S.2d 525 (Sup. Ct. 1945), 
rev'd 270 App. Div. 696, 62 N.Y.S.2d 173 (1st Dep’t 1946); Liebmann v. 
Aldous, 105 Misc. 728, 173 N.Y. Supp. 553 (Mun. Ct. 1918). Cf. Goldinger 
v. Baumann, 176 App. Div. 166, 161 N.Y. Supp. 1094 (2d Dep’t 1916), 
aff'd 225 N.Y. 697, 122 N.E. 882 (1919). 

* Harlank Realty Corp. v. Rosenstock, 154 N.Y.S.2d 95 (Mun. Ct. 
1956). See also Rosenthal v.. West, 274 App. Div. 442, 84 N.Y.S.2d 452 
(1st Dep’t 1948). 

* The provision in the form put out by the Title Guarantee & Trust 
Company reads as follows: 

All notes or notices of violation of law or municipal ordinances, 
orders or requirements noted in or issued by the Department of Housing 
and Buildings, Fire, Labor, Health, or other state or municipal department 
having jurisidiction, against or affecting the premises shall be conveyed free 
of the same, and this provision of the contract shall survive delivery of the 
deed hereunder. 

The title companies in New York also make it a practice to report on all 
uncorrected violations of record in the building department. See Dunham, Private 
Enforcement of City Planning, 20 LAW 8 CONTEMP. PROB. 463, 470 (1955). 

™ Hammer v. Michael, 243 N.Y. 445, 154 N.E. 305 (1926), is a good 
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a zoning ordinance is passed subsequent to the signing of the 
contract of sale.” 

Although the Wisconsin court has not ruled directly on the 
question of whether a violation of a building code would be an 
encumbrance, it has indicated that it would hold that building 
codes as such are not encumbrances. In the previously mentioned 
case of George v. Oswald,” the purchaser was attempting to rescind 
the contract to purchase. One of his arguments was that both a 
local ordinance granting an easement of a portion of the land to 
the State Highway Commission™ and a regulation of the Highway 
Commission prevented him from constructing the type of driveway 





example of the interrelation of these reasons. The seller in that case extinguished 
a tenement house violation by evicting one of the three families living in the 
house, thereby coming out from under the Tenement House Act which applied 
only to buildings housing three or more families. The difference in rent would 
have been $690.00 per year. The court held that this was an evasion of the 
contract, not its fulfillment, and that an equity court should not use its power 
to sanction such a dealing. No mention was made whether the seller was still 
entitled to damages. 

And in Westown Realty Co. v. Keller, 143 App. Div. 458, 128 N.Y. Supp. 
518 (lst Dep’t 1911), a violation had been filed whereby use by the janitor 
of six rooms in the basement had to be discontinued unless a permit was ob- 
tained. The seller had the violation removed by having the janitor removed and 
dismantling the apartment. In this case the court not only denied specific per- 
formance to the seller, but granted recission to the purchaser as well, saying, 
“the dismantling of the apartment in the basement and the abandonment of it 
as a residence was not such a compliance with and removal of the violation as 
contemplated and required by the contract.” 

The second reason for denying specific performance is best exemplified by 
Morrow v. Renniere Process Inc., 222 App. Div. 100, 225 N.Y. Supp. 250 
(Ist Dep’t 1927). The purchaser, relying on the physical appearance of the 
premises which indicated that they had been converted from private houses to 
tenement houses fitted to accommodate about ten families, did not have to 
specifically perform when actually four families were all the premises could 
legally accommodate. The court said at 101, 225 N.Y. Supp. at 252: “It thus 
is evident that the physical appearance of the property was sufficient to consti- 
tute a representation that the property could be applied to the use for which 
it ostensibly was designed. Such a state of facts makes it inequitable for a court 
of equity to compel specific performance.’’ Whether such a rationale can be used 
in a rescission based on misrepresentation will be discussed under another head- 
ing. Infra p. 144. 

See also Kaloumenos v. Bottaccio, 67 N.Y.S.2d 527 (Sup. Ct. 1946), 
aff'd 273 App. Div. 907, 77 N.Y.S.2d 286 (2d Dep’t 1948); cf. Moss v. 
Rubenstein, 117 Misc. 385, 191 N.Y. Supp. 496 (Sup. Ct. 1921). 

* Supra p. 131. 
"273 Wis. 380, 78 N.W.2d 763 (1956). 
** The regulation in force at that time read as follows: 

The maximum effective width of roadbed of a driveway (shoulder 
to shoulder, curb to curb, or edge to edge) on the highway right of way 
shall not exceed 30 feet, except that in intersection with the highway 
roadbed it may be flared to the extent that its width at points 5, 10, 15, 
20, and 30 feet from the near edge of the near live traffic lane does not ex- 
ceed 56, 44, 38, 35, and 30 feet respectfully, measured parallel with the 
highway. Local ordinances or regulations prescribing a lesser width shall 
be controlling where applicable. Successive driveway roadbeds shall be 
separated by a restricted area not less than 10 feet wide. 
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needed for his type of roadside business. The defendant seller, in 
his brief,” argued that the ordinance and the Commission’s regula- 
tion did not render title unmarketable, citing the Miller case for 
authority. The court ruled for the seller on this point, but it was 
not clear whether the court applied the Miller case to the ordi- 
nance alone, or to the commission’s regulation as well. In light of 
the vendor’s argument and general tone of the opinion,” the latter 
interpretation is probably the correct one. If this is so, the Wiscon- 
sin court would probably also hold local building and safety codes 
not to be encumbrances on title either, since on principle there 
is no difference between a state or local building regulation. Such 
a result would be in accord with its conclusion in the zoning cases. 

The question without an answer at the present time is whether 
Wisconsin will follow the New York view and hold that violations 
of any public restrictions are not encumbrances unless the viola- 
tion is one of record; or whether it will follow the Pennsylvania 
view and hold that violations of zoning ordinances are encum- 
brances, while violations of building codes are not. 


Code Adopted After The Contract 


Once again we deal with the situation where the public regu- 
lation is passed in the interim between the contract of sale and 
the deed day. Probably due to the infrequency of the situation, 
there are no cases dealing with the problem. It is conceivable, 
however, that a code be passed requiring certain expensive alter- 
ations to particular types of structures, with the building in ques- 
tion being such a structure. Nevertheless, it is reasonably safe to 
assume that the same approach would be taken here as is taken 
in the zoning cases.“ Where the equities of the situation demand 
it, the vendor will be left only to his legal remedy, specific per- 
formance being denied him. Equitable doctrines would be as ap- 
plicable here as in any other case involving specific performance. 





Appendix to Brief for Appellants, pp. 112-13, George v. Oswald, 273 Wis. 
380, 78 N.W.2d 763 (1956). For the present section, see WIS. ADM. CODE 
Hy 31. 

*® Brief for Appellees, p. 11, George v. Oswald, 273 Wis. 380, 78 N.W.2d 
763 (1956). 

® The court quoted, for example, that portion of the Miller case which said 
that ‘‘restrictions imposed by the zoning ordinance or the laws of the state are not 
incumbrances. . ."" (Emphasis supplied). George v. Oswald, 273 Wis. 380, 
385, 78 N.W. 2d 763, 765 (1956). 

“ Supra p. 131. 
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OrFiciaAL Maps“ 

Let us now assume that the property contracted for is in the 
bed of a proposed street found on an official map. A certificate 
showing the existence of such a map is on file in the register of 
deeds office. Does the official map render the title unmarketable? 


No cases involving this issue have been decided in Wisconsin, 
though Wisconsin has recently upheld the constitutionality of its 
official map law.“ The limited number of cases that have dealt 
with the problem have been from New York, Massachusetts, and 
Pennsylvania. It has been generally held, contrary to the approach 
taken in the case of zoning and building code cases, that an official 
map is an encumbrance on title and that the purchaser is entitled 
to rescind.“ This is true both under the old type of mapping statute 
and under the new type,“ with its hardship provisions. The ra- 
tionale for this result seems to be that to force the buyer to take 
the property would be to put him under the threat of litigation 
necessary to retain his interest in the property. A theory advanced 
in one case “ is similar to the rationale found in cases involving 
building codes:“ namely, that receiving property which is subject 
to an official map entitles the buyer to rescind not on the grounds 
that the map is an encumbrance, but that there is a failure of con- 
sideration since the buyer did not obtain what he bargained for. 
Nevertheless, later New York decisions” have interpreted that de- 
cision to mean that an official map is an encumbrance on title. 





“Only a brief sketch of the problem will be given here. For a complete 
discussion of the topic, see Kucirek and Beuscher, Wisconsin’s Official Map Law, 
1957 Wis. L. REV. 176, 201. 

“ State ex rel. Miller v. Manders, 2 Wis. 2d 365, 86 N.W.2d 469 (1957). 

“Ritter v. Hill, 282 Pa. 115, 127 Atl. 455 (1925); Kittinger v. 
Rossman, 12 Del. Ch. 276, 112 Atl. 388 (1921); Simpson v. Klipstein, 89 
N.J. Eq. 543, 105 Atl. 218 (1918); Graybill v. Ruhl, 225 Pa. 417, 74 Atl. 
239 (1909); Daniell v. Shaw, 166 Mass. 582, 44 N.E. 991 (1896); Evans 
v. Tayler, 177 Pa. 286, 35 Atl. 635 (1896); Forster v. Scott, 136 N.Y. 577, 
32 N.E. 976 (1893); cf. French v. Folsom, 181 Mass. 483, 63 N.E. 939 
(1902). Contra, Wagner v. Perry, 47 Hun. 516 (N.Y. Ist Dep’t 1888é. 

“ Petterson v. Radspi Realty & Coal Corp., 290 N.Y. 645, 49 N.E.2d 
615, affirming 264 App. Div. 903, 35 N.Y.S.2d 797 (2d Dep’t 1942); 
Agliata v. D’Agostino, 124 N.Y.S.2d 212 (Sup. Ct. 1953); Bibber v. 
Weber, 199 Misc. 906, 102 N.Y.S.2d 945 (Sup. Ct. 1951), aff'd 278 App. 
Div. 973, 105 N.Y.S.2d 758 (2d Dep’t 1951); Golden v. Aldell Realty 
Corp., 70 N.Y.S.2d 341 (Sup. Ct. 1947). 

“Petterson v. Radspi Realty & Coal Corp., 264 App. Div. 903, 35 
N.Y.S.2d 797 (2d Dep’t 1942), aff'd 290 N.Y. 645, 49 N.E.2d 615 (1943). 

“ Supra p. 137. 

“ Agliata v. D'Agostino, 124 N.Y.S.2d 212 (Sup. Ct. 1953); Bibber 
v. Weber, 199 Misc. 906, 102 N.Y.S.2d 945 (Sup. Ct. 1951), aff'd 278 
App. Div. 973, 105 N.Y.S.2d 758 (2d Dep’t 1951): Golden v. Aldell 
Realty Corp., 70 N.Y.S. 2d 341 (Sup. Ct. 1947). 
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The question in Wisconsin is how our court will decide an official 
map case. Will it apply the reasoning followed in the zoning and 
building code cases or will it follow the New York and Pennsyl- 
vania decisions, many of which antedate zoning?“ 


PUBLIC AND PRIVATE 
RESTRICTIONS COMBINED 


We now look at a collateral issue. What is the result on market- 
ability when the particular property is affected by private as well 
as public restrictions? By private restrictions, we mean restrictive 
covenants in the chain of title.“ 

It is generally held that where the restrictive covenants are more 
onerous than the applicable public restriction, the purchaser is 
entitled to rescission;® but where the covenants are less onerous 
or equally as onerous as the public restrictions, the purchaser is 
obligated under the contract." A covenant is more onerous than 
an ordinance, for example, when it contains a restriction not cover- 
ed by the ordinance or when a similar restriction is greater, as 
where the setback required by the covenant is twenty feet com- 
pared with fifteen feet in the ordinance. 

This rule seems relatively simple in its application. One merely 
compares the particular ordinance with the restrictive covenant in 
question. However, the courts have inserted a caveat to make 
matters more difficult. That is, even when the ordinance is more 
onerous than the covenant, the purchaser may still be able to re- 
scind when the court feels that there is a chance of the ordinance 
being changed.” Conversely, where such a situation exists and it 





“® Cases cited notes 43 and 44 supra. 

“In order that this comment could come to an end at some point, it has 
been necessary to set limits to the writer’s ‘“‘enthusiasm.’’ For that reason, this 
part of the comment will not deal with the interesting side issue of whether an 
ordinance which is directly contrary to a restrictive covenant is controlling or 
whether the covenant controls. This issue arises where an ordinance permits the 
very thing which the covenant prohibits. 

© Lasker v. Patrovsky, 264 Wis. 589, 60 N.W. 2d 336 (1953); Utah 
v. Dickinson, 82 N.Y.S.2d 356 (Sup. Ct. 1948); Jamiee Holding Corp. v. 
Murano, 12 N.Y.S.2d 821 (Sup. Ct. 1939); Isaacs v. Schmuck, 245 N.Y. 
77, 156 N.E. 621 (1927) applied the rule to a case involving the 18th amend- 
(190 . the U.S. Constitution; Coues v. Hallahan, 209 Pa. 224, 58 Atl. 158 

4). 

* Bull v. Burton, 227 N.Y. 101, 124 N.E. 111 (1919). 

 Stauss v. Kober, 51 So. 2d 121 (Orleans Cir. 1951); A. Kimball Co. 
v. Fox, 120 Misc. 701, 200 N.Y. Supp. 267 (Sup. Ct. 1923); Bull v. Burton, 
227 N.Y. 101, 124 N.E. 111 (1919); Coues v. Hallahan, 209 Pa. 224, 
58 Atl. 158 (1904). In the Kimball case, for example, the restrictive covenants 
were to the effect that the owner of the premises was not to erect or permit 
any establishment of a ‘‘dangerous, noxious, or offensive’ character. The seller 
contended that the use was already forbidden by a zoning ordinance. The court, 
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a 


is relatively certain that the public restriction will remain on the 
books, the court will definitely hold the title marketable.* How- 
ever, one gets the impression that the courts are reluctant to enforce 
a contract when there are restrictive covenants in the chain of title, 
notwithstanding that there presently exists a public restriction more 
onerous than the covenants. 

The only Wisconsin opinion on the subject is Lasker v. Patrov- 
sky.“ The restrictive covenants prohibited any hospital or chari- 
table uses, clubs, amusement parks or grounds, and railway termini. 
The ordinance, on the other hand, permitted “philanthropic or 
eleemosynary institutions,” private clubs and fraternities, public 
parks and golf courses, and railroad stations. On this basis, the 
court, following the prevalent view, held that the restrictions were 
more onerous than the ordinance and that they therefore were 
encumbrances. 


AVAILABILITY OF OTHER THEORIES 

Up to this point, the discussion has centered primarily on 
whether the buyer can rescind a contract to purchase on the theory 
that the public restrictions are encumbrances on title. As has been 
seen, that theory has not been favorably accepted by the courts. 
The discussion turns now to the feasibility of two other avenues of 
attack available to the buyer. 

Fraud and Misrepresentation 

The case of clear fraud is of course simple. The purchaser has 

his choice of rescission or damages. The result is restricted to re- 


scission in a situation involving an innocent misrepresentation such 
as where the vendor represents that the premises can be used for a 





nevertheless, held for the buyer, being of the opinion that the possibility of 
the zoning resolution being changed was not ‘“‘remote beyond practical 
consideration.”’ 

An analogous situation presents itself in condemnation proceedings where 
evidence of a probable change in the zoning ordinances is admissible as to the 
issue of fixing the market value of the premises. See States Roads Commission v. 
Warriner, 211 Md. 480, 128 A.2d 248 (1957); People v. Dunn, 46 Cal.2d 
639, 297 P.2d 964 (1956). 

Bull v. Burton, 227 N.Y. 101, 124 N.E. 111 (1919) exemplifies 
the converse situation. The case involved a covenant restricting the erection of 
buildings to those made of brick or stone and prohibiting the erection of any 
“slaughter house, smith shop, forge, steam engine . . . or any manufacture of 
gun powder, ... vitriol .. . or any other noxious. . . business.’’ The ordinance 
involved was equally as prohibitive. It was held that the covenants did not render 
the title unmarketable, since a possibility of change in the statutes or ordinances 
was “‘upon the facts disclosed too remote for practical consideration.’” The ‘‘facts 
disclosed” were that the property involved was located on Fifth Avenue in the 
heart of Manhattan. 

264 Wis. 589, 60 N.W.2d 336 (1953). 
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certain purpose, as a multiple family residence for example, when 
actually only two family occupancy is permitted by an ordinance.® 
In brief, the usual doctrinal rules of fraud and misrepresentation 
are as applicable to cases involving public restrictions as to other 
problems.® 


Following the general rule of fraud, non-disclosure of an exist- 
ing ordinance by the vendor can form the basis of a charge of 
fraud only if there is a duty of disclosure.” The question then 
becomes: Does a vendor have a duty to disclose to the purchaser the 
existence of any public restrictions which might affect and restrict 
the use of the property? 


The answer in most of the jurisdictions is that no such duty 
exists." The non-disclosure of public restrictions affecting the 
property is not fraud. There is no duty, for example, to disclose 
to the purchaser that the Department of Health has declared the 
property unsuitable for septic tanks® or to inform a lessee that 
when he alters the premises to suit his business purposes, other 
changes will have to be made in order to comply with the building 
codes.” 


The rationale in such cases seems to be that where the facts or 
means of information concerning the property are equally accessible 
to both parties and nothing is said by the vendor to mislead the 





® Gamble v. Beahm, 198 Ore. 537, 257 P.2d 882 (1953); cf. Smith v. 
Le Sueur & Co., 227 La. 413, 79 So. 2d 501 (1955). 

® For instance, in Junius Construction Co. v. Cohen, 257 N.Y. 393, 178 
N.E. 672 (1931), the court applied the rule that if a person undertakes to tell 
part of the truth, he has a duty to divulge all of it. The seller in that case had 
notified the buyer in the contract that two proposed streets had been plotted on 
the west and east boundaries of the property contracted to be sold. However he 
did not inform the buyer that the official map also included a third street which 
ran through the middle of the property in question. In granting rescission to 
the buyer, Justice Cardozo said at 400, 178 N.E. at 674: 

We do not say that the seller was under a duty to mention the projected 
streets at all. . . . What we say is merely this, that having undertaken or 
professed to mention them, he could not fairly stop half way, listing those 
that were unimportant and keeping silent as to the other. The enumeration 
of two streets, described as unopened but projected, was a tacit representa- 
tion that the land to be conveyed was subject to no others, and certainly 
to no others materially affecting the value of the purchase. 

3 POMEROY, EQUITY JURISPRUDENCE § 902 (5th ed. 1941); 55 
AM. JUR., Vendor and Purchaser § 62 (1946). 

Kirven v. Blackett, 208 Ga. 178, 65 S.E.2d 791 (1951); Bridge- 
Mile Shoe Corp. v. Liggett Drug Co., 142 Conn. 313, 113 A.2d 863 (1955); 
Annot., 141 A.L.R. 967 (1942). 

%® Kirven v. Blackett, 208 Ga. 178, 65 S.E.2d 791 (1951). 

© Bridge-Mile Shoe Corp. v. Liggett Drug Co., 142 Conn. 313, 113 
A.2d 863 (1955). 
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purchaser, there is no fraud where the vendor does not disclose 
such facts or conditions.” 

But, conversely, where the material facts are accessible only to 
the vendor and he knows that they are not known by, and are not 
within the diligent reach of the purchaser, he has a duty to dis- 
close those facts. This situation generally is presented in violation 
cases, such as where the vendor has built certain additions to the 
premises without first obtaining a building permit,” or where he 
knows certain inaccessible portions of the building were constructed 
in violation of building codes.* Where the violation is discovered 
before the closing date, the purchaser will probably seek rescission. 
In most instances, though, the violation is not discovered until after 
the property has been conveyed. In that case, the purchaser gen- 
erally seeks an abatement of the purchase price equal to the cost 
of extinguishing the violation. 

The result is that although the purchaser might not be entitled 
to relief on the theory that the violation of the public restriction 
was an encumbrance,“ he may still be able to obtain relief on the 
theory of fraud by non-disclosure. It should be noted that this 
applies only where the vendor knows that the building violates 
the public regulation. It is not available where the vendor has un- 
wittingly violated a public restriction and has not received notice 
of that fact. For example, the fact that a house is used and parti- 
tioned as a multiple residence is not a representation by the ven- 
dor that such a use is legal.“ In such a case the theory of mis- 
representation is not open to the purchaser in a rescission action. 


Mistake 
Two California decisions” have indicated that perhaps a pur- 
chaser may be able to rescind on the theory of a mistake going to 
the essence of the contract. In Hannah v. Steinman” the court 
granted rescission to a lessee where two days prior to the signing 





* Annot., 141 A.L.R. 967, 968 (1942). 

® Milmoe v. Dixon, 101 Cal. App. 2d 257, 225 P.2d 273 (2d Dist. 
1950). 

* Curran v. Heslop, 115 Cal. App. 2d 476, 252 P.2d 378 (2d Dist. 
1953); Tatham v. Pattison, 112 Cal. App. 2d 18, 245 P.2d 668 (2d Dist. 
1952); Barder v. McClung, 93 Cal. App. 2d 692, 209 P.2d 808 (2d Dist. 
1949). 

“ Supra pp. 131, 134. 

Watt v. Patterson, 125 Cal. App.2d 788, 271 P.2d 200 (lst Dist. 
1954). 

® Hannah v. Steinman, 159 Cal. 142, 112 Pac. 1094 (1911); Vicker- 
son v. Frey, 100 Cal. App. 2d 621, 224 P.2d 126 (1st Dist. 1950). See also 
RESTATEMENT, CONTRACTS § 472, comment (b) (1932). 

#159 Cal. 142, 112 Pac. 1094 (1911). 
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of the lease, the city passed an ordinance prohibiting him from 
erecting wooden buildings on the premises. The lease provided 
that the lessee was to erect a building on the premises and that at 
the end of the lease he would have ten days to remove it. The 
court said: 

Without the right to construct such a building, it could be of 
no substantial value to any one holding a lease for only five 
years who was required to pay any substantial rent. While 
there was no mistake as to the identity of the land itself, 
without that right and viewed with reference to a lease for 
only five years the land was a substantially different thing 
from the land supposed to be contracted for.” 

Vickerson v. Frey,” a later California decision, indicates, how- 
ever, that it will be difficult to convince a court that a mistake 
relates to the intrinsic nature of the bargain. The court, in 
granting damages to the seller for the buyer’s breach said: “. . . 
the difference between the real and the supposed quality or nature 
of the thing must be so great, so extreme, as to make it virtually a 
different thing.”” 

Therefore, in a public restriction case, the lawyer should not 
necessarily despair because public restrictions are not considered 
encumbrances; but he should see whether another remedy is 
available to him. 

CONTRACT PROVISIONS 
In General 

Where the purchaser knows that an ordinance prohibits the 
use to which he desires putting the property, he may condition the 
purchase on his being able to obtain a variance, exception, or 
special permit. 

The safest way the purchaser can protect himself is to insert a 
specific condition to the effect that if he cannot get approval for 
the use he desires, then the contract is void. In one case” the buyer 





Id at 149, 112 Pac. at 1097-1098. 

100 Cal. App. 2d 621, 224 P.2d 126 (1st Dist. 1950). The plaintiff 
contracted to buy a building with two apartments and a partly finished basement 
apartment. Both parties thought that the buyer could finish the basement apart- 
ment, but it was later discovered that the clearance from the floor to the ceiling 
did not conform to the building regulations. The court said at 628, 224 P.2d 
at 129-30: 

This mistake did not relate to the intrinsic nature of the bargain, did not 

vitally affect a fact on the basis of which the parties contracted. Appellant, 

despite the mistake, would acquire the very lot and building she examined 

and bargained for. . . . It is a mistake pertaining to a collateral matter, a 

quality or characteristic of the thing sold... . 

Id at 628, 224 P.2d at 130. 

™ Albany Heights Realty Co. v. Vogt, 182 App. Div. 736, 169 N.Y. 
Supp. 1049 (2d Dep’t 1918). 
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did not go to this extent. Instead, he reserved the power to cancel 
the contract on ten days notice, since he knew of certain zoning 
restrictions which prohibited him from erecting a riding academy 
on the land in question. Upon receiving permission from the 
Board of Appeals to build a riding academy, he notified the seller 
that he would accept title as of a certain date. Meanwhile, on 
appeal, it was ruled that the board did not have the power to au- 
thorize the academy. When the buyer refused title, the seller 
brought suit for specific performance or damages. The court 
granted damages, thinking it inequitable to decree specific per- 
formance. 

Some conditions also contain a stipulation that the application 
for approval of a variance must be “vigorously prosecuted.” It 
is imperative in such a case that the purchaser not dally, for he 
may lose his rights if thereafter the zoning board denies his appli- 
cation.” 

Some courts reach the same result by classifying the condition 
suspensive instead of potestative,” but the net effect is still the 
same: A purchaser may protect himself against suit for specific 
performance or damages by expressly making the culmination of a 
contract to purchase contingent on the granting of the use for 
which he entered into the agreement.” 


Wisconsin Provisions 


At the beginning of this article, before entering into the analy- 
sis of the case law, it was assumed that the applicable contract pro- 
vision in the cases would be a simple one calling for marketable 
title “free and clear of encumbrances.” Since Wisconsin Land 
Contract Form 33 calls for conveyance of the premises “free and 
clear of all legal liens and incumbrances,” an analysis of it also 
conveniently affords an opportunity to summarize the status in 
Wisconsin of the case law which has been outlined. 

Summarizing, therefore, public land use regulations are not en- 
cumbrances on title. The one exception may be in the case of of- 





™ Eckhause v. Berwyn Estates, 104 N.J. Eq. 416, 146 Atl. 65 (1929), 
aff'd 106 N.J. Eq. 276, 148 Atl. 917 (1930), aff'd 106 N.J. Eq. 485, 151 
Atl. 371 (1930). 

ee v. Blache, 11 La. App. 99, 120 So. 900 (Orleans Circ. 
1929). 

™ See also Shea v. Newkirk, 21 N.Y.S. 2d 298 (Sup. Ct. 1939), aff'd 
258 App. Div. 1063, 18 N.Y.S. 2d 1004 (2d Dep’t 1940); Rossignol v. 
Morgan & Jacobs, 191 La. 462, 185 So. 883 (1939); Kernan Co. v. Cook, 
162 Md. 137, 159 Atl. 256 (1932); Williams v. Eldred Refining Co., 130 
Misc. 721, 224 N.Y. Supp. 349 (Sup. Ct. 1927). 
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ticial maps. In the majority of jurisdictions, a violation of a zon- 
ing restriction at the time of the contract is an encumbrance, while 
a violation of a building code is not unless the violation is one of 
record. New York takes the view that no violation of any public 
regulation is an encumbrance unless the violation is of record. 
On these points, Wisconsin has ruled only as to zoning, holding 
with the other jurisdictions that it is not an encumbrance. It also 
seems that Wisconsin would hold the same way regarding state 
regulations. Wisconsin, however, has not ruled on the question of 
whether violations of public restrictions are encumbrances, nor on 
the question of official maps and building codes. 

We see, therefore, that Form 33 does not deal directly with the 
problem. It leaves it hanging on the interpretation of the word 
“incumbrances”. This is inadequate from the viewpoint of both 
the seller and the buyer. The purchaser cannot escape when he 
discovers that a public restriction hampers the use to which he 
desired to put the property. It is detrimental to both parties in 
that no one knows how the Wisconsin court will rule as to viola- 
tions of public regulations and as to official maps. This leaves 
the parties’ rights in an unknown limbo, awaiting discovery by the 
high court. 

The other Wisconsin contract approach to the problem is illus- 
trated by the Real Estate Sales Agreement, Form 205, adopted by 
the Wisconsin Real Estate Broker’s Board and the Milwaukee Real 
Estate Board; and the recently adopted State of Wisconsin Land 
Contract Form 36." Since the applicable provisions in the two 
forms are practically identical, they are being treated simultaneous- 
ly. In Form 205 the seller covenants to convey the property “free 
and clear of all liens and encumbrances, excepting: 1 — Municipal 
and Zoning Ordinances . . . 2 — Recorded Building Restrictions . . 
..” And in Form 36 he promises to convey “free and clear of all 
legal liens and encumbrances, except . . . municipal and zoning 
ordinances and recorded easements and restrictions . . . .” 

Although these forms at least make an attempt to handle the 
problem, they are deficient in several respects. First, they speak 
of “municipal” ordinances. Consequently, any state statutes or 
regulations are not covered, nor are municipal administrative 
regulations. The Wisconsin case law, as we have seen, has ap- 
parently taken care of part of this omission by holding that state reg- 





™ Land Contract—Individual and Corporate, State of Wisconsin Form 36, 
adopted by the Wisconsin Register of Deeds Association July 27, 1956. 
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ulations are not encumbrances. Either way the benefit runs to the 
seller. 

The most important deficiency is the lack of any provision about 
existing violations of public land use regulations. This leaves 
matters up to chance also, since the Wisconsin court has not ruled 
on this issue. It might be argued that the clause excepting zoning 
and other municipal ordinances or encumbrances is intended to 
cover violations of such ordinances, since the ordinances them- 
selves are not, by case law, “encumbrances”, though at least some 
violations are. The weakness of this argument is that it reads 
too much into the provision. Also, not all violations are encum- 
brances. 

Another question presented is the meaning of the exception 
relating to “Recorded Building Restrictions” or “recorded ease- 
ments and restrictions.” Do these refer only to restrictive cove- 
nants, or do they also encompass building codes? They probably 
refer only to the former since building codes are seemingly in- 
tended to be included in the first broad exception relating to munic- 
ipal ordinances. 

Finally, the provisions neglect to deal affirmatively with the sit- 
uation where an ordinance is passed after the contract is signed 
but before the deed day. The parties are once again forced to 
rely on the case law to determine their rights, instead of making 
them explicit in the contract. 

In summary, the deficiencies of the contract provisions originate 
in their gross vagueness and in their naive reliance on sparse Wis- 
consin case law to protect the rights of the respective parties. One 
also gets the impression that these provisions place a disproportion- 
ate amount of the risk on the purchaser. 


RECOMMENDATIONS 


The following recommendations are suggested as improvements 
to the contract provisions dealing with the problem of public 
land use regulations. It is realized that they cannot solve all the 
problems that may arise. Nevertheless, it is hoped that they at least 
effectively recognize the major problems in this area and handle 
them as well as is possible under the circumstances, compromising 
between lengthy, inflexible detail on one hand and meaningless, 
inadequate generality on the other. 

1. Since public land use regulations are not considered en- 

cumbrances, the language of the provision should not 
intimate that they are encumbrances and except them from 
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the seller’s warranty of title in the same breath that it 
excepts encumbrances. Rather, the language should read, 
for example: ‘‘The seller does not guarantee that federal, 
state, or municipal laws, ordinances, administrative rules 
and regulations or any other public restrictions of what- 
ever nature permit the use to which the purchaser desires 
to put the property.” 

2. A clause defining the status of violations of public restric- 
tions is sorely needed. Of course, whether violations should 
be treated as encumbrances depends on the wishes of the 
parties. It is desirable from the purchaser’s viewpoint 
that they be so treated. If they are treated as encumbrances, 
the seller should then be given a fixed amount of time in 
which to clear them. It is important that the meaning of 
the term “violations” be made explicit. It should be defi- 
nite whether it refers only to violations of record or to 
the condition as such. Also it should be made explicit 
whether violations after the contract is formed are to be 
included. In short, a clause similar to the one used in 
New York is desirable,” but containing more specific lan- 
guage than the New York clause as to the meaning of “viola- 
tions.” 

3. Since the status of official maps is in doubt in Wisconsin, a 
separate provision should deal with them in the manner 
desired by the parties. At present this pertains only to the 
forty odd Wisconsin communities which have that land 
use control.” 

4. Finally, provision should be made for the situation where 
the regulation is passed after the signing of the contract 
but before the closing date. Since subsequent regulation 
generally harms only the purchaser, he should be sure to 
insert a provision enabling him to rescind if a subse- 
quent “federal, state, or local law, ordinance, adminis- 
trative ruling or regulation or any other public restriction” 
prohibits or limits the use for which he is buying the 
property. 

GrorGE P. STEPHAN 





™® See note 35 supra. 

™ Kucirek and Beuscher, Wisconsin’s Official Map Law, 1957 WIs. L. REV. 
176 listed thirty-three Wisconsin communities as having official maps, but 
more communities have passed map ordinances since publication of that article. 
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PROBATE — REPRESENTATION OF UNBORN BENEFICI- 
ARIES FOR THE PURPOSE OF CLOSING A CLASS. 

Estate of Evans, recently decided by the Wisconsin Supreme Court, 
raised among other issues the question of representation of unborn 
contingent beneficiaries in probate proceedings. The will of the 
decedent created a trust estate for “my grandchildren”, each grand- 
child to share in the income upon reaching twenty-one years and 
to be entitled to his full share of the corpus upon reaching thirty 
years. When the decedent died there were six minor grandchildren 
in esse who were represented by a court-appointed guardian ad litem 
in the probate proceedings. The final judgment in the estate of the 
decedent assigned the corpus to these six grandchildren by name to 
be held by a corporate trustee subject to the terms of the will. Sub- 
sequently, three additional grandchildren were born. When the 
eldest grandchild reached thirty years, the trustee paid one sixth of 
the corpus to her in compliance with the final judgment. When the 
trustee later learned of the existence of the after-born grandchildren, 
it petitioned for a construction of the final judgment and will of the 
decedent as to their rights. 

The supreme court construed the gift in the will as vested in the 
grandchildren as a class subject to open, the class closing when the 
eldest grandchild reached thirty. The court held that there had been 
no adequate representation of the after-born grandchildren in the 
estate proceedings and thus the final judgment in these proceedings 
did not preclude them from claiming their share; the present cause 
being remanded for further proceedings. On motion for rehearing 
it was contended that the after-born grandchildren had been repre- 
sented in the probate proceedings because of the appointment of 
a guardian ad litem for all the grandchildren. This contention was 
rejected. 

It can be inferred from Estate of Evans that the Wisconsin Su- 
preme Court would have held the after-born grandchildren to the 
terms of the probate decree if their interests had been properly rep- 
resented at that time. The court observed that 

there is nothing in the record which would permit a holding 

that there were other persons so situated as to be capable of, 

and responsible for, a representation of the interests of these 


later-born grandchildren. It would seem that there must be 
something appearing in the record which would indicate that 


1 274 Wis. 459, 80 N.W.2d 408, 81 N.W.2d 489 (1957). 
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due consideration was given to the rights which vested in the 

class to which these after-born grandchildren belonged, if such 

after-born persons are to be bound.’ 

It appears to be a reasonable assumption from the above quoted 
statement that if “due consideration” had been given the interests 
of unborn members of the class at the time of the final probate de- 
cree, the after-born members would have been bound. While 
virtual representation by living members of the class will suffice to 
bind unborn members on matters affecting the class as a whole,* 
the Evans case holds that hostility of interest between members of 
the class precludes virtual representation where the problem con- 
cerns the time to close the class. The question then presented is how 
the interest of unborn members may be represented for the purpose 
of closing the class. 

It appears from Wisconsin case law that the executor or trustee 
could in certain instances represent the interests of unborn mem- 
bers.‘ But where, in a situation such as the Evans case, the fiduciary 
has a general duty to grandchildren it would appear anomalous for 
him to represent the interests of one group of grandchildren against 
the other at the same time. Two reasons, however, may be suggested 
to justify such a duty on the part of the fiduciary to represent the 
interests of the unborn against the living: first, that the fiduciary 
has a duty to carry out the intent of the testator; and second, that 
he has a duty to the unborn beneficiaries themselves. 

Concerning the duty to carry out the testator’s intent,’ the very 
fact that a will construction case commonly raises a reasonable doubt 
as to that intent would seem to make this reason insufficient to 
justify placing the fiduciary in the position of representing one group 
against the other. 

Concerning the argument that the fiduciary has a duty toward 
unborn beneficiaries, there is some judicial support found in the case 
of In re Luscombe’s Will.’ However, this case is readily distinguish- 
able from the Evans case on its facts. It does not concern the proce- 
dures for the closing of a class, but whether the fiduciary can appeal 





* Id. at 471, 80 N.W.2d at 416. 

* Ruggles v. Tyson, 104 Wis. 500, 79 N.W. 766, 81 N.W. 367 (1899); 
RESTATEMENT, PROPERTY § 183 (1936); 2 POWELL, REAL PROPERTY § 
296 (1950). 

* Perkins v. Burlington L. & I. Co., 112 Wis. 509, 88 N.W. 648 (1902); 
Will of Hughes, 241 Wis. 257, 5 N.W.2d 791 (1942); In re Luscombe’s Will, 
109 Wis. 186, 85 N.W. 341 (1901). 

5 Cowan v. Beans, 155 Wis. 417, 144 N.W. 1129 (1914); Will of Asby, 
232 Wis. 481, 287 N.W. 734 (1939); Will of Hughes, 241 Wis. 257, 5 N.W. 
2d 791 (1942). 

*109 Wis. 186, 85 N.W. 341 (1901). 
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from a judgment in which it was contended that he had no interest 
and was not aggrieved thereby. In meeting that contention, the 
court in laying a foundation for a right to appeal stated that the 
fiduciary owed a duty of protection to possible unborn children. 
These children, if they ever came into being, would have been in a 
class that had no members in esse at the time of the suit. 

The principal difficulty with arguing that the fiduciary has an 
absolute duty to assert the interests of unborn beneficiaries in the 
question of closing membership of the class is that a failure by the 
fiduciary to assert their interests could preclude the after-born mem- 
bers from asserting their interests later. Presumably after-born 
members would have to look to the fiduciary to recover for his neg- 
lect if denied a right to assert their interests later. Or perhaps the 
after-born members might be permitted to raise the question later, 
as against the assets in question, upon the ground that they were not 
chargeable with the fiduciary’s neglect. 

However, it can be reasoned from the opinion in the Evans case 
that once the interest of the unborn members is presented, regard- 
less of who presents it, and it is passed upon by the county court, 
the after-born members will be bound by conventional res judicata 
doctrine. 

As pointed out by the court in Estate of Evans, one guardian ad 
litem could not have represented both the grandchildren in esse 
and the after-born grandchildren.” Yet, the possibility exists that a 
guardian ad litem specifically appointed by the county court to rep- 
resent only unborn members would have been sufficient to bind 
them. There is no statute in Wisconsin which provides for such an 
appointment.’ A strong argument can be made that the power to 
appoint a guardian ad litem for unborn persons is inherent in the 
county court.’ With respect to matters in probate the county court 
has plenary power in equity.” The powers of equity included the 





7274 Wis. 459, 471b, 80 N.W.2d 408, 81 N.W.2d 489, 491 (1957). 

° Wis. STAT. § 260.23 (1955) is limited to the appointment of a guardian 
ad litem for minors and incompetents. WIS. STAT. § 323.10, which became ef- 
fective by court rule on September 1, 1956, 271 Wis. v., is confined by its very 
terms solely to the appointment of a guardian ad litem for unborn beneficiaries 
in trust accountings. WIS. STAT. § 324.29 (1955) is limited to the appoint- 
ment of a guardian ad litem in court appearances for persons under disability. 
Other Wisconsin statutes referring to a guardian ad litem are limited to even a 
greater extent than the above mentioned statutes. 

® But see 2 POWELL, REAL PROPERTY § 296 (1950) and SIMES & SMITH, 
FUTURE INTERESTS § 1808 (2d ed. 1956). 

” This is a firmly established proposition in Wisconsin. For example see: 
Tyron v. Farnsworth, 30 Wis. 577 (1872); Brook v. Chappell, 34 Wis. 405 
(1874) ; State ex rel Peterson v. Circuit Court, 177 Wis. 548, 188 N.W. 645 








January ] NOTES 153 


power to appoint a guardian ad litem." While it would be more 
desirable to have the powers spelled out in a statute,” the expedient 
of a court appointed guardian ad litem exclusively for unborn in- 
terests would provide a swift and economic administration of estates. 
If the guardian ad litem does assert the interest of the unborn 
members, it would be res judicata as to the after-born members for 
the same reasons as were suggested in the discussion of the fiduciary. 
Perhaps there is a stronger reason to say that a specially appointed 
guardian ad litem for the unborn members does have the duty to 
raise all questions of their interest. Hence, it would seem likely that 
if the specially appointed guardian ad litem failed to adequately 
present all the interests of the after-born members, they would none 
the less be precluded from reopening the decree. They certainly 
would be precluded on res judicata grounds unless they could 
challenge the authority of the county court to appoint a special 
guardian ad litem for this purpose in the absence of a statute. 


Conclusion 

There is good reason to believe that if the issue is raised, regard- 
less of who raises it, and it is passed upon, relitigation of the same 
issue will not be allowed at a later date. Where the fiduciary has 
not raised the issue, it seems doubtful that he will be held to have 
had a duty to do so, that his failure to do so results in possible 
liability on his part, and that the unborn beneficiaries are fore- 
closed from attacking the probate decree as a final construction. 
Finally, when a court, without statutory authority, has in fact ap- 
pointed a guardian ad litem solely for unborn beneficiaries, and the 
guardian has raised the issue, this ought to foreclose the after-born 
beneficiaries from relitigating; and even if the guardian has failed 
in his duty to adequately represent them, they probably still ought 
to be foreclosed. Nevertheless, the after-born beneficiaries may still 
raise at a later stage the whole matter of jurisdiction of the court 
to appoint such a guardian in the absence of statutory authority 
and if they successfully establish lack of such power, then they 
could reopen the whole matter; their chances of success on this 

ground seem slim. 
Puivip F. PURCELL 





(1922); Estate of George, 225 Wis. 251, 270 N.W. 538 (1936), 274 N.W. 
294 (1937). 

“4 PAGE, WILLS 594 (3d ed. 1941). 

For a recent compilation of state statutes providing for the appointment 
of a guardian ad litem for unborn beneficiaries, see SIMES & SMITH, FUTURE 
INTERESTS § 1808, n. 29 (2d ed. 1956). 
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STRANGER PICKETING AND THE VOGT CASE. The Vogt 
decision’ by the United States Supreme Court in June, 1957, 
should clarify a very troublesome area for state courts in dealing 
with labor organizational disputes. The decision strengthened 
the principle that state courts can enjoin peaceful stranger picket- 
ing, 1.e., picketing of a primary employer by a union which repre- 
sents employees in the same industry other than the employer being 
picketed, where such picketing is for an object which conflicts with 
valid state public policy as expressed by the courts or legislature, 
without violating the free speech protection of the Fourteenth 
Amendment of the United States Constitution. 

The Vogt case has had a long and interesting history through the 
courts. Plaintiff, operator of a gravel pit, sued in a Wisconsin 
Circuit Court to enjoin peaceful picketing at the entrance to his 
property, located on a town road not often frequented by the 
general public. The picketing caused truckers to turn away with- 
out delivering necessary supplies. The picket sign stated: “The 
men on this job are not 100 per cent affiliated with the A.F.L.” 
Plaintiff's employees, none of whom were union members, had 
been solicited to join the defendant union for some time prior to 
the picketing and had refused. However, the plaintiff had not been 
previously contacted. 

The trial court found (1) that the picketing was organizational, 
i.e., to induce the plaintiff's employees to organize and affiliate with 
the union,’ hence not unlawful on that account, but (2) that it 
was unlawful under section 103.535* because no “labor dispute” 
existed as defined in section 103.62‘ of the Wisconsin statutes. The 





1 International Brotherhood of Teamsters, AFL v. Vogt, Inc., 354 U.S. 284 
(1957). 

* Recognition picketing, as distinguished from organizational picketing, 
is ‘‘ ... the use of picketing to induce an employer to recognize the picketing 
union as exclusive representative of the employer's employees for collective 
bargaining purposes.”” Petro, Recognition and Organizational Picketing in 1952, 
3 LAB. L. J. 819, 820 (1952). 

*WIs. STAT. § 103.535 (1955) provides: ‘It shall be unlawful for any- 
one to picket, or induce others to picket, the establishment, employes, supply or 
delivery vehicles, or customers of anyone engaged in business, or to interfere with 
his business, or interfere with any person or persons desiring to transact or 
transacting business with him, when no labor dispute, as defined in subsection 
(3) of section 103.62, exists between such employer and his employes or their 
representatives.” 

“Wis. STAT. § 103.62(3) (1955) provides: “The term ‘labor dispute’ 
means any controversy between an employer and the majority of his employes in 
a collective bargaining unit concerning the right or process or details of col- 
lective bargaining or the designation of representatives. Any organization with 
which either the employer or such majority is affiliated may be considered a 
party to the labor dispute... . ” 
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court, however, pointed out that section 111.06 (2) (a) (which was 
not pleaded) and section 111.06 (2) (b) of the Wisconsin Employ- 
ment Peace Act* were not violated. A permanent injunction was 
issued. 

On appeal, the Wisconsin Supreme Court in a unanimous deci- 
sion, reversed and remanded.* It directed that the complaint be dis- 
missed, holding that peaceful stranger picketing cannot be en- 
joined absent an unlawful purpose either under 111.06 (2) (a) or 
(2) (b),” and that neither existed here. 

On rehearing the court affirmed the judgment of the trial court, 
Currie, J., dissenting. Based on inferences drawn from the records 
which consisted only of pleadings and affidavits, the court found that 
the purpose of the picketing was in violation of section 111.06 (2) 
(b), and hence the picketing, although peaceful, was unlawful. 
Justice Currie dissented on the grounds that there was insufficient 
evidence of unlawful purpose. 

The United States Supreme Court granted certiorari and upheld 
the Wisconsin Supreme Court. After extensively reviewing the 
history of stranger picketing litigation it held that the inferences 
drawn by the Wisconsin Court were reasonable and therefore the 
injunction was sustained. 


CONSTITUTIONAL PROTECTION OF THE RIGHT 
OF FREE SPEECH 


Since the Thornhill’ and Carlson’ cases, the United States Supreme 
Court has regarded peaceful picketing as an exercise of the consti- 
tutionally protected right of free speech. In the Meadowmoor 





5 WIs. STAT. §§111.01 — .19 (1955). 

® Vogt, Inc. v. International Brotherhood, 270 Wis. 315, 71 N.W.2d 359 
(1955). 

™WIs. STAT. § 111.06 (2) (1955) provides: ‘‘It shall be an unfair labor 
practice for an employe individually or in concert with others: (a) to coerce 
or intimidate any employe in the enjoyment of their legal rights, including 
those guaranteed in section 111.04 This section is comparable to 
section 8 (a) (1) of the Labor- Management Relations Act of 1947, 61 STAT. 
140 (1947), 29 U.S.C. § 158 (1952). 

Wis. STAT. § 111.06(2) (1955) provides: “It shall be an unfair labor 
practice for an employe . . . (b) to coerce, intimidate or induce any employer to 
interfere with any of his employes in the enjoyment of their legal rights, in- 
cluding those guaranteed in section 111.04, or to engage in any practice with 
regard to his employes which would constitute an unfair labor practice if 
undertaken by him on his own initiative.’’ This section is comparable to section 
8(b) (2) of the Labor-Management Relations Act of 1947, 61 STAT. 141 
(1947), 29 U. S.C. § 158 (1952). 

® Thornhill v. Alabama, 310 U.S. 88 (1940). The Court held a statute 
that banned all picketing unconstitutional. 

* Carlson v. California, 310 U.S. 106 (1940). 
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Dairies* case, it characterized such picketing as “the workingman’s 
means of communication”.” In the Swing” case, the Court held that 
a state could not prohibit peaceful stranger picketing merely be- 
cause there was no immediate employer-employee dispute, nor be- 
cause of injury to the employer’s business.” 

Subsequently, the United States Supreme Court clarified its hold- 
ing in the Swing case. In the Ritter’s Cafe case“ and cases follow- 
ing,” it held that a state could prohibit stranger picketing, though 
peaceful, if its purpose conflicted with the policy of the state as de- 
clared by the legislature or the courts. Thus the unlawful purpose 
doctrine came into being. 

The Wisconsin Supreme Court in deciding the Vogt case, ap- 
parently recognized the Swing decision as invalidating section 
103.535 of the Wisconsin statutes to the extent that it limits picketing 
to a “labor dispute” as defined by section 103.62 (3), i.e., “any con- 
troversy between an employer and the majority of his employees in 
a collective bargaining unit....” 


UNLAWFUL Purpose DOCTRINE IN WISCONSIN 


The Wisconsin Employment Peace Act provides that employees 





# Milk Wagon Drivers’ Union v. Meadowmoor Dairies, 312 U.S. 287 
(1941). 

"id. a 293. 

% AFL v. Swing, 312 U.S. 321 (1941). 

* The Court pointed out that “‘A State cannot exclude workingmen from 
peacefully exercising the right of free communication by drawing the circle of 
economic competition between employers and workers so small as to contain 
only an employer and those directly employed by him.” Id. at 326 

“ Carpenters Union v. Ritter’s Cafe, 315 U.S. 722 (1942). The union 
was picketing the cafe of the plaintiff in an effort to ‘‘organize’’ workers who 
were employed at a new construction site far removed from the cafe. The 
Court held that a state can limit the area of communication to the construction 
site, and therefore picketing at the builder’s cafe could be enjoined. 

%In Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949), the 
Court held that peaceful stranger picketing to force an employer to sign an 
agreement that he would not sell ice to non-union peddlers was for an unlawful 
purpose under the state’s anti-trust laws, hence enjoinable. In Building Service 
Employes Union v. Gazzam, 339 U.S. 532 (1950), after refusal by the owner 
of a small hotel to sign a contract with the union as bargaining agent, the 
union began to picket the hotel with signs stating that the owner was unfair 
to organized labor. Held: stranger picketing to force an employer to compel 
his employees to join violated a Washington statute similar to WIS. STAT. § 
111.06(2) (b) (1955). id. at 538. In Hughes v. Superior Court, 339 U.S. 
460 (1950), the Court upheld an injunction against picketing where California, 
through court decisions, had established the rule that picketing to force racial 
discrimination was against the state’s public policy. Finally, in Teamsters 
Union v. Hanke, 339 U.S. 470 (1950), the Court held that a state was not 
restrained by the Fourteenth Amendment from enjoining picketing of a business 
conducted solely by the owner in order to secure compliance with a demand 
to become a union shop. No state statute was involved. 
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shall be free to engage in concerted activities, but “ . . . shall also have 
the right to refrain from . ..” such activities.” 

Section 111.06 (2) (a) makes it an unfair labor practice for any 
person “... to coerce or intimidate an employe in the enjoyment 
of his legal rights, including those guaranteed in section 111.04...” 
(emphasis added.) Under Section 111.06 (2) (b) it is an unfair labor 
practice for any person “ . . . to coerce, intimidate or induce any em- 
ployer or interfere with . ..” such rights. (Emphasis added.) 

These sections, then, declare the basic policy of the legislature 
as to what constitutes picketing for “unlawful purposes”. The 
Wisconsin trial court found that the picketing was to induce” the 
plaintiff's employees to organize and affiliate with the defendant 
unions, therefore it was a lawful purpose. It rejected the plaintiff's 
request for a finding that the purpose of the picketing was to induce 
the plaintiff to force its employees to join, and to injure his busi- 
ness because of his refusal to do so, in violation of section 111.06 
(2) (b).” 

In its original opinion, the Wisconsin Supreme Court stated that 
“. .. the testimony would not have supported a finding of the 
facts constituting a violation of either ... ”” section 111.06 (2) (a) 
or (b). On rehearing, a majority of the court concluded that the 
inference that the picketing was conducted in violation of section 
111.06 (2)(b) was “inescapable”. In drawing the inference the 
court stressed the following: (1) The picketing was conducted on a 
county road away from the general public, hence the signs were not 
intended for the guidance of the general community; (2) the 
unions’ banners were not intended to inform the employees because 
they had already been contacted by the unions and had refused to 
join; (3) only a small number of plaintiff's customers might pass 
and be influenced by the unions’ banners. 

The court, on rehearing, apparently placed no significance on the 
fact that the union had not approached the plaintiff prior to the 
picketing; in fact, it did not discuss it at all. This is interesting to 





7% Wis. STAT. § 111.04 (1955). 


™ See note 7 supra. 

%In the absence of coercion or intimidation, i.e., mass picketing, violence, 
etc., peaceful picketing for the purpose of inducing employees to join the union 
is not a violation of section 111.06(2) (a). 

2° Where the picketing induces the employer to interfere with the employees 
rights, it is a violation of section 111.06(2) (b). Note that it is not necessary 
to show coercion or intimidation of the employer under the statutory test. 

” Vogt, Inc. v. International Brotherhood, 270 Wis. 315, 320, 71 N.W.2d 


359, 361 (1955). 
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note because some state court decisions have emphasized the fact that 
the employer had been contacted prior to the picketing as a basis 
for drawing the inference that the picketing was for the unlawful 
purpose of forcing the employer to coerce his employees to. join 
the union after his refusal." In contrast, Baderak v. Building and 
Construction Trades Council” furnishes support for the inference 
drawn by the Wisconsin Supreme Court. There, the employees were 
hired for a construction job and were not members of a union. No 
labor dispute existed between the employer and his employees. 
Without any previous contact with either the employees or the em- 
ployer, the defendant union established a picket line abutting a 
construction project. In rejecting the union’s claim that in order 
to show that the primary purpose of the picketing was to coerce the 
employer there must be a specific demand upon the employer by 
the union for recognition and picketing because of the refusal by 
the employer, the court pointed out that even in the absence of a di- 
rect demand upon the employer by the union, the purpose of the 
picketing may be just as clear. In that case the placards carried by 
the pickets were not directed at the employees; neither the pickets 
nor the union made any attempt to contact the employees even dur- 
ing the picketing; the pickets were stationed only at the driveway 
entrances which were the sole means for delivery trucks to get into 
the property of the employer; there was no evidence that the em- 
ployees used the driveways; and the pickets were rendered effective 
by two supervisors who stopped the trucks and talked to the drivers 
who then refused to cross the picket line. On this evidence, the 
court found that the only inference that could be drawn was that 


the picketing was directed at the employer.” 





“ Kincaid-Webber Motor Co. v. Quinn, 362 Mo. 375, 241 S.W.2d 886 
(1951); Kenmike Theatre v. Moving Picture Operators, 139 Conn. 95, 90 
A.2d 881 (1952); Postma v. International Brotherhood of Teamsters, 334 
Mich. 347, 54 N.W.2d 681 (1952); Blue Boar Cafeteria Co. v. Hotel 8 
Restaurant Employees Union, 254 S.W.2d 335 (Ky. Ct. App. 1952); Way 
Baking Co. v. Teamsters & Truck Drivers, AFL, 335 Mich. 478, 56 N.W.2d 
357 (1953); Sansom House Enterprises v. Waiters & Waitresses Union, 382 Pa. 
476, 115 A.2d 746 (1955); Bellerive Country Club v. McVey, 365 Mo. 477, 
284 S.W.2d 492 (1955). Contra: Wood v. O'Grady, 307 N.Y. 532, 122 
N.E. 2d 386 (1954). 

* 380 Pa. 477, 112 A.24 170 (1955). 

* For a recent case enjoining picketing where the employees but not the em- 
ployer were contacted prior to the picketing, and citing the Vogt case with 
approval, see Audubon Homes v. Spokane Building Council, 49 Wash.2d 145, 
298 P.2d 1112 (1956). 
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THE UNITED STATES SuPREME CourRT DECISION 

The United States Supreme Court, in affirming the injunction of 
the Wisconsin Court, cited the long series of cases it had passed on 
in the evolution of peaceful stranger picketing, from its protection 
as free speech in the Swing™ case to the Graham™ case which held that 
where a substantial pressure is put on the employer to eliminate non- 
union men from the job, an injunction is not in conflict with the 
Fourteenth Amendment. The Court also cited Pappas v. Stacey™ 
with approval, pointing out that while the Court denied certiorari 
to that case, in view of the recurrence of the question it was advisable 
to grant certiorari to the Vogt case and to restate the principles 
governing this type of case. 

In Pappas v. Stacey, three union employees went on strike and 
peacefully picketed the employer’s restaurant for the announced 
purpose of seeking to organize other employees of the plaintiff, 
ultimately to have the plaintiff enter into collective bargaining 
and negotiations with the union. The Maine Supreme Judicial 
Court drew the inference from the agreed statement of facts that, 
“... there is a steady and exacting pressure upon the employer to 
interfere with the free choice of employees in the matter of or- 
ganization ...”” That court pointed out that an obvious purpose of 
the picketing was to cause economic loss to the business during non- 
compliance by the employees to the requests of the union.” 

The United States Supreme Court reiterated that states are al- 
lowed a wide discretion in formulation of domestic policy as long 
as the announced policy does not involve curtailment of free speech 
in its obvious and accepted scope. The Court stressed that both the 
Maine and Wisconsin courts drew the inference from the facts that 
the picketing was to force the employer to put pressure on his em- 
ployees to join the union, in violation of declared state policy. The 





* AFL v. Swing, 312 U.S. 321 (1941). 

* Plumbers Union v. Graham, 345 U.S. 192 (1953). Also, see note 
15 supra. 

* 151 Me. 36, 116 A.2d 497, cert. denied 350 U.S. 870 (1955). 

7 116 A.2d 497, 500 (Me. 1955). 

*® ME. REV. STAT. ANN. ¢.30, §15 (1954) provides: ‘“Workers shall 
have full freedom of . . . designation of representatives of their own choosing... . 
free from interference, restraint or coercion by their employers or other 
persons .... "’ (Emphasis added.) 
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Court cautioned that blanket prohibitions against picketing would 
violate the free speech protection of the Fourteenth Amendment. 

It is interesting to note that the Court merely acknowledged that 
the circumstances of the Vogt case afforded a rational basis for the 
inference the Wisconsin court drew concerning the purpose of the 
picketing without discussing them. 

The dissenting opinion by Justice Douglas” emphasized that the 
effect of the decision was to allow a state court or legislature to 
adopt any policy against picketing it wished so long as it was not a 
blanket prohibition. He further pointed out that the “ . State 
courts characterization of the picketers’ ‘purpose’ has been made 
well-nigh conclusive . ..”” As a more effective limitation on state 
regulation of picketing, Justice Douglas would allow state regula- 
tion only to the extent that the picketing “. . . forms an essential 
part of a course of conduct which the State can regulate or pro- 
hibit. ... ”,” the test established in the Giboney case.” 

Apparently, the United States Supreme Court recognizes that 
picketing no longer can be protected as an expression of free speech 
in vacuuo. Where an inquiry into the conduct and purpose of the 
picketing furnishes a reasonable ground for the finding that the 
action is used to bring pressure on the employer in violation of 
state policy and not merely as a means of communicating the union’s 
desire to enlist the employees as union members, an injunction is 
proper. The effect of this decision is to force the union to adapt 
its picketing to accomplish its avowed purpose, that of informing the 
general public and the employees, and not to incur substantial eco- 
nomic loss on the employer.” 

The far-reaching impact of the Vogt decision lies in the Court’s 
recognition of state regulation in this area. While the court does 
not say that peaceful picketing no longer involves a federal ques- 
tion, i.e., the element of free speech under the First and Fourteenth 
Amendments, it does give the states broad discretion in determining 
whether a certain form of picketing constitutes an unlawful purpose 





” Teamsters Union v. Vogt, Inc., 354 U.S. 284, 295 (1957). Chief 
Justice Warren and Justice Black concurred in the dissent. 

Id. at 296. 

“i. «& 297. 

* See note 15 supra. 

* One writer suggests that peaceful stranger picketing should be enjoined 
until ‘‘ . . . organized labor expressly and effectively cancels out its prohibition 
against crossing ‘organizational, picket lines, and unless placards carried by 
pickets are addressed specically and exclusively to the employees and bear adequate 
notice to the public that the picketing is solely for ‘organizational’ purposes, 
and finally, unless the picket line parades away from the employer’s immediate 
premises.’’ Rothenberg, Organizational Picketing, 5 LAB. L. J. 689 (1954). 
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under state public policy. So long as there is no obvious curtailment 
of free speech, the state can act without being hampered by these 
Constitutional questions. 


SIGNIFICANT FACTORS IN THE VocT CASE 


The Vogt case, while sounding a threat to the future of stranger 
picketing in states having statutes similar to Wisconsin, can be 
understood more clearly by looking to the material facts. While 
the courts did not emphasize it, the employees of Vogt had been 
solicited for some length of time prior to the picketing. It is 
reasonable to assume that after great effort by the union to induce 
the employees to join through personal contact, the union would 
either have to concede defeat or resort to a different method of 
persuasion. At this point, the question arises whether the union was 
directing the picketing at the employees as it asserted, or whether 
the purpose of the picketing was to induce the employer, as a re- 
sult of the effect of the picketing on the employer’s business, to 
force his employees to join the union. The majority of the Wis- 
consin Supreme Court, on rehearing, adopted the latter view. 
This is not to say that in every case once the union has selected 
one means of communication to induce the employees to join the 
union that it is barred from subsequently resorting to other means, 
i.€., picketing.“ The facts of the case show that by pursuing a plan 
of personal contact and solicitation during the fall of 1953 and 
again beginning in the spring of 1954 until the picketing began 
in July of 1954, the union exhausted its attempts to persuade the 
employees to join the union. In the light of these facts, the picket- 
ing can no longer be viewed realistically as being directed solely 
at the employees. Further, the fact that the employer was not di- 
rectly contacted by the union to persuade his employees to join 
the union can be viewed as immaterial to prove the union’s intent 
in establishing the picket line. 

While the court did not emphasize the point, it is significant that 
only fifteen or twenty men were employed by the plaintiff. Such 
a small group could be effectively approached by direct solicitation, 
as the defendant union did in this case. Where a much larger 
work force is involved, picketing may be a more effective means of 
conveying the union’s message to the employees. At least, the effec- 
tiveness of comunication in relation to the size of the work force 
should be a factor in determining the purpose of the picketing. 





“Thomas v. Collins, 323 U.S. 516, 532, 537-38 (1945); Slochower 
v. Board of Education of New York, 350 U.S. 551 (1956). 
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THE UNLAWFUL PurPOsE DOCTRINE IN OTHER STATES 

Other state court decisions point up the difficulty courts en- 
counter in determining whether or not a particular fact situation 
supports a finding of “recognition” picketing, i.e., picketing for 
the purpose of inducing or coercing the employer to interfere with 
the employees’ rights to join or refrain from joining a union, and 
therefore an unlawful purpose under state public policy similar to 
that stated in 111.06 (2) (b) of the Wisconsin statutes. Courts have 
adopted an objective test to determine the union’s intent, i.e., 
one must be held to have intended the reasonably foreseeable con- 
sequences of one’s conduct. 

Some cases indicate that the determination of unlawful purpose 
depends in part on whether the employees had been contacted 
prior to the picketing. In Bellerive Country Club v. McVey,” the 
employer was approached by the union prior to the picketing but 
there had been no attempt to contact the employees to induce them 
to join the union. The court held that one of the bases for finding an 
unlawful purpose was the failure of the union to have previously 
contacted the employees prior to the picketing. The court drew the 
inference that the picketing was for the unlawful purpose of forc- 
ing the employer to coerce his employees to join the union.” 

Again , in Chuclaes v. Royalty,” the employer was previously con- 
tacted by the union to enter into a contract naming the union as col- 
lective bargaining representative of the employees and was refused, 
the employer telling the union to contact his employees. The union 
instead, began peaceful picketing immediately without personal soli- 
citation of the employees. The court, in holding that the picketing 
was for the unlawful purpose of coercing the employer to force his 
employees to join the union, pointed out that especially since the 
union had not contacted the employees prior to the picketing, 
there was no apparent reason for the union to picket in order merely 
to persuade the employees to join.” 

Other cases emphasize that the picket banners were directed at 
the employer;” the picketing was conducted unsuccessfully for a 
period of time;“ union pressure on customers of employer and 





365 Mo. 477, 284 S.W.2d 492 (1955). 

* Note that in the Vogt case the employees had been previously contacted. 

* 164 Ohio St. 214, 129 N.E.2d 823 (1955). 

* Cf. Sansom House Enterprises, Inc. v. Waiters & Waitresses Union, AFL, 
382 Pa. 476, 115 A.2d 746 (1955). 

® Phillips v. United Brotherhood of Carpenters, 362 Pa. 78, 66 A.2d 227 
(1949). 

“Hagen v. Culinary Workers, 70 Wyo. 165, 246 P.2d 778 (1952). 
Contra: Wood v. O’Grady, 307 N.Y. 532, 122 N.E.2d 386 (1954). 
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threats of picketing of the customers;“ the picketing began after a 
NLRB election in which the employees voted against certifying 
the union;“ picketing was conducted solely at delivery entrances;* 
and picketing occurred only during the busy time of the day or 
season;“ in each case finding that the picketing was for the unlaw- 
ful purpose of bringing pressure on the employer to force his em- 
ployees to join the union. 

Not all courts are as willing to find that the picketing was for an 
unlawful purpose under the public policy of the state. In Sutton 
v. Marvidikis,” two of the plaintiff's employees joined with stranger 
pickets to picket plaintiff's premises for the purpose of seeking a 
contract with the operators of a coal mine. The Utah court de- 
nied a permanent injunction against the picketing, even though 
there had been violence and force used at the time a temporary 
injunction was issued, stating: 

We recognize that peaceful picketing is not immune to all con- 

trols of state police power, but we continue to espouse the 

principle . . . that except in unusual circumstances peaceful 
picketing is an adjunct of free speech guaranteed by both the 

State and Federal Constitutions. We are not about to join the 

oe flight from such principle that seems to have been 

the wont of some courts. (Emphasis added.)* 

A Pennsylvania court” recently held that where picket lines were 
established by the union after solicitation of both the employees and 
the employer failed, and subsequently truckers refused to cross the 
picket line causing substantial economic loss to the employer, there 
was no evidence to show that the purpose of the picketing was to 
coerce the employer to compel his employees to join the union. 

In Wood v. O’Grady* the court held that picketing the employer's 
premises for one and one-half years and influencing others not to 
make deliveries thereto, where the employees during this time re- 





“Way Baking Co. v. Teamsters &% Truck Drivers, AFL, 335 Mich. 478, 56 
N.W.2d 357, cert. denied 345 U.S. 957 (1953). 
( aa Motor Co. v. Quinn, 362 Mo. 375, 241 S.W.2d 886 
1951). 

“ Baderak v. Building and Construction Trades Council, 380 Pa. 477, 112 
A.2d 170 (1955). 

“ Metropolis Country Club, Inc. v. Lewis, 202 Misc. 624, 114 N.Y.S.2d 
620 (Sup. Ct. 1952), affirming, 380 App. Div. 816, 113 N.Y.S.2d 923 (2nd 
Dep't 1952); Bellerive Country Club v. McVey, 365 Mo. 477, 284 S.W.2d 
492 (1955). 

#310 P.2d 735 (Utah 1957). 

"Et. at T57. 

* Amore v. Beaver County Bldg. Trade Council, 387 Pa. 81, 126 A.2d 
725 (1956). 

“307 N.Y. 532, 122 N.E.2d 386 (1954). 
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fused to join the union, did not constitute the unlawful objective, 
under state policy, of coercing the employer into forcing his em- 
ployees to join the union.* 


CONCLUSION 


The Vogt decision by the United States Supreme Court is an 
affirmation of the principle that “organizational” peaceful picket. 
ing has an extended meaning beyond its identification with free 
speech, based on its social and economic consequences. 


The Court has reiterated its position that the several state courts 
have jurisdiction to exercise control over organized labor in intra- 
state commerce where its activities contravene the public policy of 
the state as found by the legislature or the courts. It recognizes 
that picketing may include conduct other than speech; namely, con- 
duct which may be made the subject of restrictive legislation. 


Nevertheless, it is unlikely that the Court is divorcing itself of the 
element of free speech in organizational picketing in the future. 
The Fourteenth Amendment is involved in picketing and the ex- 
tent to which a state can restrict organizational picketing appears 
to remain a matter of degree, still raising the federal question of 
whether a particular state statute or decision invades the sanctity 
of free speech. 


As is apparent from the cases reviewed, not all states have agreed, 
on the basis of similar facts, whether the picketing constitutes an un- 
lawful purpose under comparable state public policy. The Vogt 
decision strengthens those decisions that have found an unlawful 
purpose, and in the future its effect may extend to those courts 
that, in the past, have hesitated to enjoin picketing because of its 
close association with freedom of speech. 


J. RicHarp WELTON 





See also State ex rel. Culinary Workers Union v. Eighth Judicial District 
Court, 66 Nev. 166, 207 P.2d 990 (1949). In that case the court held that 
peaceful picketing of drugstores by members of a union that did not represent 
the employees, after the employer refused to enter into a closed shop agreement, 
and where the picket banners were directed at the employer falsely accusing him 
of being unfair, was not enjoinable. Cf. Jensen v. Reno Central Trades and 
Labor Council, 68 Nev. 269, 229 P.2d 908 (1951). The court held that a 
stranger picketing to secure a closed shop could not be enjoined because state 
policy did not prohibit a closed shop. 
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TRIAL COURTS — PRESERVATION OF ERRORS BY MO.- 
TION FOR A NEW TRIAL — The Wisconsin Supreme Court in 
Wells v. Dairyland Mutual Ins. Co. has abrogated the rule that 
a motion for a new trial is not necessary to preserve for appeal 
errors made by the trial court. Plaintiff, a pedestrian, was struck 
by a taxicab while crossing a public street. It was operated by an 
employee of the taxicab company to which defendant had issued 
a policy of automobile public liability insurance. The jury returned 
a special verdict finding the taxicab driver causally negligent as 
to speed, lookout, and management and control. 

Even before argument to the jury, counsel for defendant had 
objected on the record and specifically pointed out to the trial 
court the manner in which the verdict was duplicitous. After the 
verdict defendant moved for judgment notwithstanding the verdict, 
for the court to change certain answers, and for judgment of dis- 
missal upon the verdict as changed. Defendant also moved in the 
alternative for a new trial, stating five grounds in support thereof, 
but none of which referred to the duplicitous verdict. 

On appeal the Wisconsin Supreme Court stated that defendant's 
motion for a new trial, alleging that the verdict is contrary to the 
evidence and contrary to law, did not in itself sufficiently bring the 
issue of duplicitous verdict to the trial court’s attention after the 
verdict. The trial judge filed no memorandum opinion and 
neither the order for judgment nor the trial record made any men- 
tion of this point. 

The supreme court held that the party alleging those errors which 
must be raised by a motion for a new trial as a condition precedent 
to having it pass upon them as a matter of right and not discretion, 
has the burden of affirmatively establishing by the record that such 
errors were specifically called to the trial court’s attention in con- 
sidering the motion for new trial. 

The judicial policy underlying this procedural requirement is 
the better administration of justice resulting from the opportunity 
it affords the trial court to correct its own errors by granting a new 
trial while avoiding a time consuming and expensive appeal to 
the supreme court to achieve the same results. The “on the spot 
decisions” of the trial judge during the course of the trial can be 
replaced by briefs submitted by counsel and independent research 
conducted by the trial judge as he re-examines the issues of fact 
raised by the motion for a new trial. 





1 Wells v. Dairyland Mut. Ins. Co., 274 Wis. 505, 80 N.W. 2d 380 
(1957). 
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In establishing a new controlling principle of law governing the 
preservation of errors for appeal by a motion for a new trial, the 
Wisconsin court reversed a previous line of cases* holding that a 
motion for a new trial is only necessary to preserve for review errors 
of the jury, those committed by the court being reviewable with- 
out such a motion. 

Mr. Justice Currie, speaking for the court, declared: 

We think that the time has come to repudiate the cliche, 

that errors by the court are reviewable without necessity of first 

grounding a motion for new trial thereon, because we consider 
it to be highly erroneous. We deem the correct rule to be that 
no error of the court should be reviewable as a matter of right 
on appeal without first moving in the trial court for a new 
trial bottomed on such error, if the error is of a category that 
a trial court could correct by granting a new trial.’ 
This same principle was expressly approved in subsequent cases 


which held that the complained of errors were not properly pre- 
served because they were not included as grounds for the motion 
for a new trial. They included the trial court's sustaining objections 
to certain questions,‘ to the trial judge’s questioning of witnesses 
and his comments during the trial evincing partiality,’ and to the 
trial court's refusal to submit a question on intoxication in the 
special verdict.° 

Apparently the only trial court error outside the orbit of the 
Wells case involves two prior decisions concerning instructions to 
the jury. In an action by plaintiffs, husband and wife, to recover 
damages for injuries to their persons and property sustained when 
their automobile was struck by defendant’s train at a grade cross- 
ing, the court held that the right of review of an erroneous in- 
struction does not depend on objection to it at the trial, but that 
such errors shall be reviewed by the appellate court without ob- 
jection.” 

Likewise, where landowners commenced an action against a town 
to recover damages resulting from relocation of a road across plain- 
tiff's farm, the court held that the proposition that a landowner 





* Plankinton v. Gorman, 93 Wis. 560, 67 N.W. 1128 (1896); Sullivan v. 
Minneapolis, St. P. 6 S.S.M.R. Co., 167 Wis. 518, 167 N.W. 311 (1918); 
Strnad v. Co-operative Ins. Mut., 256 Wis. 261, 40 N.W. 2d 552 (1949); 
McNamer v. American Ins. Co., 267 Wis. 494, 66 N.W. 2d 342 (1954). 

*274 Wis. 505, 518, 80 N.W. 2d 380, 387 (1957). 

“Spang v. Schroeder, 275 Wis. 92, 80 N.W. 2d 768 (1957). 

5 Frion v. Craig, 274 Wis. 550, 80 N.W. 2d 808 (1957). 

* Bronk v. Mijal, 275 Wis. 194, 81 N.W. 2d 481 (1957). 

* Reuling v. Chicago, St. P..M.8O. Ry. Co., 257 Wis. 485, 44 N.W. 2d 
253 (1950). 
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can release his claim for damages from construction on his land 
only by a written instrument was not presented to the trial court 
either by a request for an appropriate instruction or by an appropri- 
ate motion after verdict and thus was not properly before the 
appellate court for review.* 

CONCLUSION 

The trial lawyer in Wisconsin seeking to preserve a point for 
appeal must, under the Wells decision, both object on the record 
at the time the error is committed and include such error as a spe- 
cific ground in support of his motion for a new trial. 

Errors in the court’s charge to the jury or an erroneous refusal 
to submit a requested instruction may be raised on appeal to the 
supreme court by either a request for an appropriate instruction to 
the jury or by an appropriate motion after verdict in the trial court. 

The trial lawyer can resolve any doubts by following the safest 
procedure of both objecting promptly at the time error is com- 
mitted and including such error as a basis for a motion for a new 


trial. 
DoucLas VAN DE WATER 





® Grinley v. Town of Eau Galle, 274 Wis. 177, 79 N.W. 2d 797 (1956). 
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